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Trust Account 
Maintenance and 
Common Ethics 

Mistakes

Learn these Rules

Montana Rules of Professional Conduct (MRPC) 1.5, Fees, 1. 15, Safekeeping Property, and 1. 18, IOLTA Program and 
Supreme Court's Trust Account Maintenance and Audit Requirements.

a. 1.5 (a) reasonableness of fee

- 7 listed factors. 

b. 1.5 (b) and (c) fee arrangements and fee agreements in writing:

1) contingency fee agreements must be signed by the client

2) hourly fee arrangements - writing can be simple as an engagement letter

3) be sure to include scope of representation and basis/rate of fee

4) if charging for costs, explain or describe what costs will be charged

5) if you anticipate future increases in your hourly rate, explain in your fee agreement

i. be sure to notify our client before you do raise your rate

6) if you reserve the right to file an attorney's lien, explain this in your agreement

c. 1.5 (d) specifics: no contingent fees for domestic relations and criminal cases

d. 1.5 (e) specifics about fee division
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Learn these Rules

c. Rule 1. 15, Safekeeping Property explains:

1) keeping your funds separate from your clients and/or third parties 

2) what should be deposited into the Trust Account: legal fees and expenses that have been paid in 
advance, to be withdrawn by the lawyer on as fees are earned and expenses incurred. 

3) when and what funds should be disbursed 

4) when funds should remain in Trust Account 

d. Rule 1. 18 detailed requirements of an IOLTA and specific details about how it is to be used.

1) ALL CLIENT FUNDS shall be deposited into IOLTA, including fees paid in advance, unless:

i.  Amount is nominal, or

ii. Anticipate earning them within relatively short period of time

2) how it should be set up

3) requirements of participation / when not required to participate

4) how to comply with IOLTA rules

5) details how to use and maintain your trust account

3

Learn these Rules

e. Trust Account Maintenance Rules and Audit Requirements further details steps of how to maintain your trust 
account.

1) Trust Account Ledger - similar to Check Register, but with a little more detail about the individual 
transactions.

2) Must have individual ledger for each client - detail each transaction with descriptions.

3) Rule requires monthly reconciliation of trust account ledger / check register to bank statements.

4) Requires quarterly reconciliation of trust account ledger with client ledgers and bank statements.
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Learn these Rules

Under Member Resources, Rules and Regulations on the State Bar's website, will find Rules of Professional Conduct AND 
Rules Regarding Trust Accounts section, which includes:

a. Trust Account Manual - last updated April 2012

Rules 1. 5, 1. 15 and 1. 18 have changed somewhat since then

Easy Guidelines to Follow about how to manage and maintain your IOLTA

Includes images of what your trust account ledgers and client ledgers should look like and how to use 
them, how to reconcile them

b. Forms for establishing your trust account.
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TRUST ACCOUNT INVESTIGATIONS:

6

If you're regularly maintaining and 
reconciling your trust account, not a 

problem

Can trigger a request for bank 
records, etc.
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Some are referrals from the State Bar when they receive 
overdraft notice from your trust account's financial 
institution that your trust account overdrawn.

Documents commonly requested when investigating your 
trust account activity:

• Fee Agreement / Engagement Letter

• Invoices / Statements - time records

• Settlement Statements

• Bank records

• Trust Account Ledger = Trust Account Check 
Register

• Create client ledger for all client funds in Trust 
Account

8

• Money in IOLTA does not belong to you until its earned

• When your fees are earned, disburse them to your firm immediately (or as invoiced for hourly 
fees)

• If you don't remove earned fees as they're earned, you're COMINGLING your funds with 
funds belonging to others - i.e., your clients and/or third parties

• Do NOT use IOLTA for operating and/or personal account - i.e., don't make payments for 
personal or office expenses from IOLTA even if you're using earned fees to pay them

• RECIPE FOR DISASTER -you can easily lose track of what you're spending and ultimately 
overspend / spend money belonging to others = MISAPPROPRIATION

Things to remember:
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Discipline Imposed
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• Ranges from admonition to disbarment

• Admonition typically for honest mistake or error

• Suspension for robbing Peter to pay Paul, or failing to 
timely disburse client funds until after you get caught

• Disbarment for theft, which can oftentimes begin as 
"robbing Peter to pay Paul"

TIPS

10

Keep documentation for minimum of 5 years; 
IRS can audit for up to 7 years.

Documents should create a paper trail for 
your transactions - same docs we typically 
request to conduct investigation:

o Fee Agreement / Engagement Letter

o Invoices / Statements - time records

o Settlement Statements

o Bank records

o Trust Account Ledger = Trust Account                                                                                   
Check Register.

o Create client ledger for all client funds 
in Trust Account

Always immediately record transactions - deposits / withdrawals 

• Don't try to go back and retrace your steps
• When client requests accounting, you can easily and quickly  

provide it

In contingency fee cases, always disburse undisputed funds 
immediately.

• Get a signed settlement statement showing your client 
understands and agrees with how funds are disbursed.

• Itemize your costs and expenses related to the case - may be a 
good idea to keep invoices / bills for the costs or expenses 
advanced for a period of time.

ALWAYS CYA - create a paper trail.
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Case Studies

In re David M. McLean, 
MT PR 14-0737 

(2015)

- disbarred

In re Lucas Foust, 
MT PR 16-0301 

(2018)

- suspended

In re Ronald Lords, 
MT PR 19-0034 

(2019)

- disbarred
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In re David Rodli, 
MT PR 10-0412 

(2011)

– disbarred

In re Tara Rose Miller, 
MT PR 19-0634 

(2020)
- disbarred

In re Casey Nixon, 
MT PR 20-0265 

(2020)
- suspended

In re Marvin Alback, 
MT PR 10-0266

(2011)

- disbarred x 2

In re Randy S. Laedeke, 
MT PR 14-0471 

(2015) 

- suspended, disbarred
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False 
Statements 
and Criticism 
of Judges

Pamela Bucy

Chief Disciplinary Counsel

Office of Disciplinary Counsel

Rules used to 
address 
statements 
about judges

Montana Rule of Professional Conduct (MRPC) 8.2 Judicial 
and Legal Officials

(a) A lawyer shall not make a statement that the lawyer 
knows to be false or with reckless disregard as to its truth or 
falsity concerning the qualifications or integrity of a judge, 
adjudicatory officer or public legal officer, or a candidate for 
election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall 
comply with the applicable provisions of the code of judicial 
conduct. 
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Rules used to 
address 
statements 
about judges

MRPC 8.4(d)  Misconduct

It is professional misconduct for a lawyer to:

(d) engage in conduct that is prejudicial to the 
administration of justice.

Matter of Cobb, 445 Mass. 453 (2005). 

Rules used to 
address 
statements 
about judges

MRPC 3.1, Meritorious Claims and Contentions

(a) A lawyer shall not bring or defend a proceeding, or 
assert or controvert an issue therein:

(1) without having first determined through diligent 
investigation that there is a bona fide basis in law and fact 
for the position to be advocated;

(2) for the purpose of harassment, delay, advancement 
of a nonmeritorious claim or solely to gain leverage; or

(3) to extend, modify or reverse existing law unless a 
bona fide basis in law and fact exists for advocating doing so
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Rules used to 
address 
statements 
about judges

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or fail to correct a 

false statement of material fact or law previously made to the tribunal 
by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position 
of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer has offered material
evidence and the lawyer comes to know of its falsity, the lawyer shall take
reasonable remedial measures, including, if necessary, disclosure to the
tribunal. A lawyer may refuse to offer evidence, other than the testimony of
a defendant in a criminal matter, that the lawyer reasonably believes is
false.

(b) A lawyer who represents a client in an adjudicative proceeding and who
knows that a person intends to engage, is engaging or has engaged in
criminal or fraudulent conduct related to the proceeding shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the tribunal to make an informed
decision, whether or not the facts are adverse.

Rules used to 
address 
statements 
about judges

A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other 
official by means prohibited by law;

(a) communicate ex parte with such a person except as
permitted by law; or

(a) engage in conduct intended to disrupt a tribunal.

Rule 3.5: IMPARTIALITY AND DECORUM OF 
THE TRIBUNAL
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Standard 

Majority

◦ Rejects Defamation Analogy

◦ Lawyer must have “reasonable factual basis” even if 
incorrect

◦ Objective

◦ Attorney speech regulated under less demanding 
standard

Matter of Cobb, 445 Mass. 452 (2005)

Minority

Analogy to NYT v. Sullivan, 376 U.S. 254 (1964)

Actual malice standard for defamation of public 
officials

Knowledge of Falsity or Reckless Disregard of Truth

Subjective (e.g. “entertained serious doubt”)

Opinions ◦ Opinion vs Fact

◦ Physical perception: Matter of Nessenbaum, BD-2017-
075 (MA 2018) (screaming is a fact)

Must the basis for an opinion be reasonable?

Matter of Yagman, 55 F.3d 1430 (9th Cir. 1995)

- no discipline

Matter of Hall, 234 W.Va 298 (2014)

- discipline imposed
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Scope

◦ Inside the Courtroom 

◦ Outside the Courtroom
◦ Matter of Sawyer, 360 U.S. 622(1959)

◦ Matter of Parrish, 556 S.W.3d 153(Tenn. 2018)

Is there a Pending Case?

. Matter of Fieger, 476 Mich. 231 (2006)

. NYC Ethics Opinion, 1996-1. 

Attorneys not involved in the case

Ex Parte Steinman, 95 Pa. 220 (1880)
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