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INTRODUCTION

Experience has taught me that solid and well-prepared trial advocates can litigate and try to a
judge and jury virtually any type of case - civil or criminal.  The fundamental principles of psychology
and sociology and persuasion apply in each and every case we handle whether it be a traumatic brain
injury case, a wrongful death case, medical malpractice, eminent domain, patent infringement, the Tort of
Outrage, intentional interference with business relations, or any other amongst a host of causes of action,
including those within the criminal justice system, such as murder, robbery, drug and DUI cases, and
more.  “Lawyering” is “lawyering,” and regardless of the forum, the key ingredients are similar in each
instance - knowledge, preparation, imagination, innovation, and devotion to the cause or issue or person.

A.   “BLAME” – [UNDERSTANDING THE SOCIOLOGY,

PSYCHOLOGY, AND HISTORY OF BLAME –

HOW AND WHY JURORS DETERMINE LIABILITY

IN PERSONAL INJURY AND WRONGFUL DEATH CASES

AND GUILT IN CRIMINAL CASES]

1. INTRODUCTION

“When  we  attribute  responsibility  for  an  accident,  we  also  declare  what  is
appropriate  and  inappropriate  behavior.   We  define  the  role  expectation  of
employers  and  employees,  manufacturers  and  consumers,  physicians  and
patients,  drivers  and pedestrians.   We decide  whether  it  is  fair  and just  that
someone whose behavior arguably helped to bring about the harm pay for the
injured person’s losses.  Ultimately, we define ourselves: how we think and feel
about what happens to us and others and whether what happens is a matter of
fate or an occasion for blaming someone.”

“Legal blaming is multi-dimensional: it springs from common sense and is also
shaped by legal rules, expert rationales, and the facts of the individual case.  And
common sense itself  is  various and contradictory,  not  systematic  or coherent.
Our common sense consists of many general habits of thought and feeling, as well
as case-specific beliefs and preconceptions.  Often these habits and beliefs incline
jurors  to view accident  cases as personality-driven melodramas in which bad
outcomes  are  traced  to  that  party’s  behavior  that  most  deviates  from salient



cultural norms.  Yet other aspects of common sense compete with and, in any
given case, may overcome this melodramatic conception of responsibility.”

“If there is any overarching pattern in this complexity, it is that jurors in accident
cases try to achieve what I call  total justice.  They strive to square all accounts
between the parties (even though the issues the law asks them to resolve may not
be framed in those terms), to consider all information they deem relevant (even if
the law tries to keep them from relying on some of it), to reach a decision that is
correct as a whole (even if they reach it by blurring legally distinct questions),
and to feel right about their decision (even though the law discourages them from
using their emotions to decide).  The decisions that result are often, like common
sense  itself,  ‘right  for  the  wrong  reasons’:  consistent  with  the  law  but  not
necessarily the result of strict adherence to legal rules and procedures.”

See Neal Feigenson, Legal Blame – How Jurors Think and Talk About Accidents
(American Psychological Association, 2000). 

2. WORKING DEFINITIONS

In order to proceed with an analysis of “blame” and how jurors make decisions on issues
in liability cases, it is necessary to have working definitions of certain words or terms:

Bias: an  inclination  of  temperament  or  outlook;  a  highly  personal  and  unreasoned
distortion  of  judgment;  systematic  error  introduced  into  sampling  or  testing  by  selecting  or
encouraging one outcome or answer over others; a prejudiced outlook.

Blame: an  expression of  disapproval  or  reproach;  fault;  responsibility  for  something
believed to deserve censure; deserving of punishment; at fault; responsible for.

Bonding: causing persons to adhere together mentally, psychologically, or emotionally;
to bring together and hold together; the combining, uniting, or strengthening of relationships
between two or more persons; uniting of emotions or like thinking.

Persuasion: the art of coaxing or convincing; the process of changing another’s opinion;
the ability to sway one from a particular belief to another belief.

Psychology: the science of mind and behavior; the mental or behavioral characteristics of
an  individual  or  group;  the  study  of  mind  and  behavior  in  relation  to  a  particular  field  of
knowledge or activity.

Sociology: the  science  of  society,  social  institutions,  and  social  relationships;  the
systematic study of the development, structure, interaction, and collective behavior of organized
groups of human beings; the scientific analysis of a social institution as a functioning whole and
as it relates to the rest of society; the study of men/women in groups.



3. THOUGHTS ON WHY JURORS OFTEN IDENTIFY WITH DEFENDANTS IN
PERSONAL INJURY/WRONGFUL DEATH CASE

Jurors often tend to identify with defendants whether that defendant comes in the form of
a defendant automobile driver, a defendant manufacturer, a defendant physician, or a defendant
property owner.  Here are some of the reasons why jurors tend to identify with defendants:

(1) Belief that they might personally be financially harmed by a plaintiff’s verdict
(directly or indirectly).

(2) Jurors often see themselves as a potential defendant – i.e., “there, but for the grace
of God, go I.”  This is often referred to as “defensive attribution bias.”  This results in a juror
judging the plaintiff for his/her conduct.  It attributes the adverse outcome to the plaintiff’s lack
of diligence in taking care of himself/herself.   It  provides a foundation for a defense lawyer
arguing  that,  “…the  plaintiff  has  failed  to  exercise  personal  responsibility.”   “Defensive
attribution bias” is considered to be a survival technique employed unconsciously by jurors (such
as, for example, where a juror might believe that he/she would have gone for another opinion, or
taken a different route, or chosen a different physician).

(3) Jurors tend to condemn or criticize most harshly that with which they are most
familiar.   This  is  commonly  referred  to  as  the  “availability  bias”  and  it  is  another  method
whereby the defense raises plaintiff’s lack of “personal responsibility.”  Strange as it seems, it is
most often the juror who is a heavy drinker who is most critical of a plaintiff who has a beer at
dinner, just as the most critical juror reflecting on plaintiff’s failure to file an income tax return
for two years is the juror who is a tax evader.

4. THE “NECESSARY SHELTER AND PROTECTION THEME” IN PERSONAL
INJURY AND WRONGFUL DEATH CASES

Always be cognizant of the necessary shelter and protection theme.  Although this may
have been created or developed over the decades by many a trial lawyer, it was more recently
articulated by Attorney Mark Mandell of Providence, Rhode Island.  Paraphrasing, it goes as
follows:

“All people, including jurors, need and want to be protected; from birth on, our
need for protection is universal and reaches to our core.  We also feel a strong
need to protect our loved ones and those close to us.  Any argument we make to a
jury  must  stress  that  the  plaintiff  needed  and  deserved  protection  by  the
defendant, wasn’t provided that protection, and, as a direct result, was harmed.
Jurors share the same need for protection.  They are unconsciously attempting to
protect themselves when they adversely judge our clients.  We need to reframe
this use of self-protection so that jurors see that by protecting plaintiffs, they are
protecting themselves.  We need to point out to jurors that our client only needs
protection now because the defendant didn’t protect him or her before.  Juries
must understand that they need to protect an infant plaintiff whose mother died so
young because the defendant didn’t provide that protection during surgery or in



product research and development.  The jury needs to protect the family of the
deceased plaintiff because the defendant didn’t protect the plaintiff when he or
she should have.  This theory is as much about the jurors’ need for protection as
it is about the plaintiff’s.  We must always try to bring the jury into the equation –
into  whatever  we  are  trying  to  prove.   The  “need  for  protection”  argument
provides a jury with a reason to identify with and help the plaintiff.  Jurors are
indeed afraid of cancer, of death, of being paralyzed.  They need the protection
that  the  plaintiff  didn’t  get.   Protection  works  because  people  generally  feel
vulnerable and without real power.  It is important that while we are speaking of
the defendant’s wrongful conduct, we also stress the importance of the need for
protection from that conduct.  Protection and prevention can be used in tandem
to create a powerful identification between jurors and plaintiffs.  The concept of
prevention  is  closely  related  to  the  need  for  protection,  yet  it  is  different.
Prevention is more abstract.  Prevention relates to an event in the future that we
don’t want to believe will ever happen to us, since it will mean injury or death or
some other tragedy has occurred.  The need for protection, on the other hand, is a
direct and palpably real feeling that we experience all the time.  It is present
tense and runs deep inside all of us.  During trial, we need to speak about our
role as protectors of our clients,  of our system of justice,  and, indeed, of  our
juries.   We need to  talk  about  our  role  of  equalizing power and leveling the
playing  field.   We  need  to  institutionalize  our  role  as  protectors  –  it  will
justifiably elevate us in the minds and hearts of jurors.  One relevant question for
the defendant on cross-examination that can invoke the concept of the need for
protection is ‘would you do it all over again?’  If the answer is ‘no,’ the negative
implications to the defendant are evident.  If the answer is ‘yes,’ that creates a
strong need to protect against that wrongful conduct ever happening again.”

5. MYTHS ABOUT JURORS

Richard Gabriel, of Decision Analysis, Inc., teaches us that many attorneys are still using
a demographic model when selecting a jury basing their “cause” and “peremptory” challenges on
age-old assumptions about age, gender, education, race, etc….while current research, according
to Gabriel, shows that these demographic characteristics are perhaps the poorest predictors of
jurors’ decisions.  According to Gabriel, an individual’s life experience and belief systems are
much better  predictors  because they accurately portray a juror’s  predisposition towards case
issues, and predisposition is the best predictor of behavior…(such as the case of a juror who has
been fired from a job in a particularly demeaning way would probably not be the best juror for
the defendant in a wrongful termination case).

Consider these principles or guidelines (developed by Gabriel) when preparing for and
conducting voir dire:

(1) Jurors’  beliefs,  attitudes,  experiences,  and personalities  are better  indicators of
their issue and party orientation than are their demographic characteristics.



(2) A juror’s cultural and socio-economic situation provides more information about
his/her attitude than does his/her race.

(3) Intelligence is more important than is education unless the juror is specifically
educated on an issue in the case.

(4) All jurors have biases and prejudices that they selectively apply to the trial issues
in a case.  While attempting to be open-minded and to wait until the end of the case before
making a decision, jurors make many “mini-decisions” during the course of the trial.

(5) Rather than apply the law as instructed by the judge and understood by those with
legal education, jurors interpret and apply the law to the case facts according to their “common
sense.”

6. “KNOWLEDGE STRUCTURES” AND “INFERENTIAL HEURISTICS”

People intuitively use two general classes of mental tools to make judgmental decisions
about fault or responsibility:

 (1)  “Knowledge structures.”   People  define and interpret  information in  terms of
knowledge structures.  Without knowledge structures to organize one’s perceptions, memories,
and expectations, thought would be nearly inconceivable, one’s mental life would be anarchic
and  unintelligible.   People  perceive,  store,  and  retrieve  what  they  know  using  knowledge
structures, such as theories, schemas, scripts, and cultural models, that describe how the world is
and how it works.

(2) “Inferential  Heuristics.”   People  use  judgmental  heuristics  to  make  inferences
from what  they know to what they do not know.  This  assists  them in learning in order to
classify,  predict,  or  attribute  responsibility.   People  resort  to  shortcuts.   Two  of  the  most
important are that people (a) tend to rely on the information that comes most readily to mind, and
(b) tend to categorize things on the basis of the perceived resemblance between what they think
they know of the target information and what they think they know of the relevant category.

7. THE THEORY OF “MONOCAUSALITY”

People  tend  to  prefer  simple  explanations  for  events  or  behaviors  to  complex  ones.
People tend to be content to rely upon what first strikes them as plausible as the sufficient cause
for an event, guided consciously by simple schemas for “how things go” or unconsciously by the
mere availability of causal data.  The preference for simple causal explanations is derived from
the need to conserve scarce, cognitive capacity, and it is also traced to the need for “closure.”
The stronger the need for closure, the more inclined a person will be to choose a monocausal
account.

8. CULPABLE CAUSATION



“Mock jurors attribute greater causal significance to acts, and greater responsibility to
those who perform them, the more morally blameworthy those acts are, even though the relative
degree  of  perceived  moral  blameworthiness  is  causally  irrelevant  to  the  result.   In  one
experiment, for instance, participants more often identified a driver’s speeding as the cause of an
accident and held the driver more responsible for the accident when the driver was rushing home
to hide a vial of cocaine from his parents than when he was rushing home to hide an anniversary
present he had bought for them.  A possible explanation for these results is that participants react
with greater negative effect to those who act in a morally objectionable fashion, ‘staining’ the
actor’s  character,  and  then  seek  to  validate  that  stain  by  attributing  to  the  actor  greater
responsibility for the negative outcome.”  Feigenson, Legal Blame – How Jurors Think and Talk
About Accidents (American Psychological Association, 2000). 

9. THE CONCEPT OF “FUNDAMENTAL ATTRIBUTION ERROR”

“Every human behavior is situated in its surrounding circumstances and so is  a priori
attributable to both the actor and the situation.  Yet people tend to attribute the behavior of others
to  the  others’  corresponding  personality  traits  or  dispositions,  rather  than  to  situational
constraints, even where the circumstances explain the behavior quite adequately.  Psychologists
call this habit of thought the fundamental attribution error (or correspondence bias).”

[In one experiment, basketball players randomly assigned to shoot free throws in poorly-
lit gyms were judged as less capable than were players randomly assigned to shoot free throws in
well-lit gyms.  Observers chalked up the relatively poor shooting to the players (“can’t shoot”)
rather than to the situation (bad lighting) – these and many other examples illustrate attributions
of behavior to the actor’s traits rather than to the circumstances are often erroneous because there
is  in fact  much less  correlation between dispositions and behavior  across markedly different
situations than commonly believed.]

Fundamental  attribution  error  reflects  both  the  availability  and  representativeness
heuristics.  It derives from availability because, in social settings, actors tend to appear more
salient and, hence, are more available than situational elements and are less more likely to be
seen as causal agents.

The  fundamental  attribution  error  suggests  two  implications  for  jurors’  decisions  in
accident cases at least for those cases in which the plaintiff argues negligence as a theory of
recovery.  First, jurors are likely to assume that accidents do not happen unless someone was
negligent.  Second, they are likely to attribute causation (and, hence, fault and responsibility) on
the basis of the parties’ personal dispositions to decide that the plaintiff or defendant acted as he
did because “he’s that kind of guy.”

10. HINDSIGHT BIAS

Hindsight bias is the tendency to overestimate the probability of a known outcome and
the ability of decision-makers to have foreseen it.  In other words, when informed of the outcome
of a series of events, people are prone to think that, “I knew it would happen.”  The hindsight
bias is one of the most consistently replicated effects in the cognitive psychology literature and



has proved fairly resistant to attempts to reduce its impact.  Another way of putting it is that it is
awfully difficult to “de-bias” someone.

Once people know the outcome of a sequence of events, they assimilate the outcome and
the prior events into a coherent whole and, in making sense of that whole, they tend to attribute
greater  causal  significance  to  some  of  those  events  than  those  events  seem  to  warrant  in
foresight.   In addition, several researchers have identified a connection between the counter-
factual  thinking that  underlies norm theory and the hindsight bias.   Counter-factual  thinking
enhances  the  hindsight  bias  by  providing  the  observer  with  an  explanation  for  why  things
occurred as they did, which hardens the observer’s certainty that things were bound to have
occurred as they did.

11. SEVERITY EFFECT

Information about the extent of an accident victim’s injuries may affect judgments about
causality and responsibility.  In one experiment (Walster – 1966) – two groups of participants
were presented with nearly identical scenarios.  In each, a man left his car parked on a hill and
after he left the car, the car rolled down the hill.  The first group was told that the car hit a tree
stump.  The second group was told that the car struck and injured a person.  The second group
found the car owner far more responsible for the accident than did the first group.  This is known
as “severity effect” or “outcome severity effect.”

12. ANCHORING AND ADJUSTMENT

“People who have to make a numerical estimate on the basis of uncertain or incomplete
information  –  such  as  jurors  who  award  damages  –  may  select  a  reference  point  or  initial
estimate, ‘anchor,’ and then “adjust” the initial figure up or down to reach their judgment.  The
anchoring and adjustment bias leads people to give undue weight to irrelevant and even arbitrary
anchors, insufficiently adjusting them to reach the final estimate.”

“The  obvious  application  of  anchoring  and  adjustment  to  accident  cases  is  in  the
determination of damages, especially pain and suffering damages and punitive damages, as to the
determination of which the judge provides jurors with little, if any, meaningful guidance.  A
number of studies have indeed shown that when mock jurors are provided with an anchor in the
form of the ad damnum or amount requested by the plaintiff’s attorney, their damage awards are
biased towards that anchor.”  Additionally, other studies have found that expert testimony on
damages can exert an anchoring effect on jurors’ awards – such as when the plaintiff’s expert
specifies an amount representing plaintiff’s lost wages.

Other studies also found that anchoring had a “cross-modality effect,” such that anchors
on damage awards influence jurors’ judgments about whether the defendant caused the plaintiff’s
harm and causal anchors affect damage awards. 

13. DECISION FRAMING



People make choices regarding uncertain outcomes depending upon how those choices
are posed to them or how they are “framed.”  People are generally risk-adverse when a choice is
framed as a potential gain and risk-preferring when the mathematically identical choice is framed
as a potential loss.  Feigenson sets it forth in his book on legal blame as follows:

“In Tversky and Kahneman’s (1981) classic experiment, participants were told
that  the  outbreak  of  an  unusual  disease  threatened  to  kill  600  people  in  the
United States and they were presented with a choice between two programs to
combat the disease.  One program would certainly save 200 people; the other
presented  a  one-in-three  chance  of  saving  600  and  a  two-in-three  chance  of
saving no one.  Nearly three-quarters of participants preferred the first program.
In the next phase, other participants were presented with the same threatening
disease scenario, but a choice between two other programs.  One would certainly
result in 400 people dying; the other, a one-in-three chance that no one would die
and a two-in-three chance that 600 would die.  More than three-quarters of these
participants selected the second program.  It is clear that the sets of programs in
the  two  phases  of  the  experiment  are  identical  mathematically.   The  only
difference is that  the first pair of programs is framed in terms of lives saved,
whereas the second pair is framed in terms of lives lost.”

“A related anomaly in people’s reasoning about valuing gains and losses is the
‘endowment effect’:  people often demand more to give up an object than they are
willing to pay to acquire it.”

“Decision framing is relevant to judgments of both liability and compensation for
accidents.  If people see incurring a risk as a loss from the status quo rather than
seeing avoiding the risk as a gain, they are more likely to fear the risk and believe
steps should be (or have been) taken to avoid it.”

“When pain and suffering damages are framed as to the amount plaintiff needs to
be made whole once the injury has already occurred (the ex post perspective),
awards are significantly  lower than when they are framed as  the amount  the
plaintiff would have to have been paid to suffer the injury in the first place (the ex
ante perspective).”

14. BIASES IN COMPREHENSION OF STATISTICS

When estimating likelihood or frequency, people tend not to understand basic principles
of probability and statistics and to violate those principles in systematic ways.

[At this juncture in the paper, I must strongly, strongly recommend that you purchase a copy of
Neal Feigenson’s book, Legal Blame – How Jurors Think and Talk About Accidents.  This book
is  vital  to  understanding  the  concept  of  “blame”  and  how jurors  think  and  perceive  about
evidence on both issues of liability and damages.  I have utilized and referred to excerpts from
the book throughout this paper, as I believe the information from the book is of such significant



importance to this subject.  The author of the book, Neal Feigenson, deserves 100% of the credit,
as these are his ideas and thoughts and based upon his research and work.]

15. JURORS AND EMOTIONS

We are all emotional.  Jurors are emotional.  Emotion does indeed affect the way jurors
think and perceive evidence.  This is true whether we are talking about “sympathy” or “anger” or
“fear” or “love.”

In  1997,  Neal  Feigenson  conducted  an  experiment  further  evidencing  that  jurors’
sympathy for accident plaintiffs, if any, may be overridden by an anti-plaintiff bias. They asked
participants to be mock jurors and read accounts of four cases of accidental injury.  They created
eight different versions of each story manipulating the severity of the plaintiff’s injury and the
degree  of  the  plaintiff’s  blameworthiness.   After  reading  about  each  accident,  participants
completed  a  questionnaire  in  which,  among  other  things,  they  registered  their  emotional
responses to the case.  They also completed each of the three steps involved in a comparative
negligence decision: they apportioned fault between the parties; they assessed gross damages, the
amount they believe necessary to compensate the plaintiff fully; and they computed adjusted or
“discounted” damages,  gross damages reduced by the proportion to which they believed the
plaintiff’s own fault contributed to the accident.  There were three principal findings:

(1) The severity of the outcome affected participants’ apportionments of fault:  the
more severe the accident, the more fault they attributed to the plaintiff (yes – that’s right – the
plaintiff).

(2) The  plaintiff’s  blameworthiness  affected  gross  damage  awards  as  well  as
apportionment  of  fault:   participants  reduced  gross  damages  when  the  plaintiff  was  highly
blameworthy, thus, “double-discounting” the plaintiff’s recovery.

(3) Outcome severity affected the rate at which gross damages were adjusted:  the
more severe the accident, the greater the rate at which participants discounted the damage award.

Now, we have to look at the reason behind this “anti-plaintiff bias.”  The jurors did feel
sympathy  and  they  felt  more  sympathy  the  more  seriously  the  victim was  injured,  but  less
sympathy the more the victim was to blame.  Something else overcame the expected effects of
the sympathy and that had to do with other emotions – anger and anxiety (or fear).   Anger
motivates one who feels it to attack the source of the anger or, if that is not possible, to displace
the attack onto another object.  In the context of jurors making a decision, the tendency to attack
may take the form of an urge to punish a criminal or civil defendant.  However, if on the other
hand the object of anger is against an accident victim, then the tendency – relying upon a theory
of emotional response to suffering – is to ignore the sufferer.

People who are angry tend to blame more!

Increasing the plaintiff’s blameworthiness makes jurors angrier at the plaintiff which, in
turn, leads them to apportion more fault as against the plaintiff.  Anger may be elicited by the



perception of blameworthy behavior and it may, in turn, influence attributions of responsibility –
to both the plaintiff and the defendant in accident cases in which both may be plausibly blamed.

When  dealing  with  anxiety  and  the  defensive  attribution  theory,  the  more  seriously
injured the accident victim, the more anxious jurors become about the prospect of suffering such
a terrible fate themselves; as a consequence, they more readily blame the victim for the accident,
to  preserve  their  belief  that  they  can  avoid  similar  misfortune.   Thus,  it  is  this  defensive
attribution theory which may help to explain some of the anti-plaintiff effect or bias with jurors.

16. UNDERSTANDING “THE BLAME FACTOR”

The “blame factor” is something which has been a part of mankind since the beginning of
time.   At  the  center  of  so  many  issues  –  stress,  alcohol  abuse,  drug  use,  mismanagement,
employer-employee disputes, and much more – is the blame factor.  Throughout history, whether
we were going to war, enslaving peoples, or burning witches at the stake, it has all been to fulfill
our base instinct to blame someone or something.  We believe by blaming others, it makes our
life better.  This daily phenomenon is often referred to as the “blame factor.”

In jury trials, the concept of blame is vital – vital in the sense that we must understand it,
or we are at a disadvantage in terms of how we use our persuasive skills as trial advocates.  The
more blameworthy a person is the more jurors desire to hang the responsibility for what went
wrong on that person or organization.  Thus, understanding blameworthiness and how to attach
blame to a given person or organization – in a legitimate, truthful, and ethical manner – is crucial
to the handling of any trial.

17. THE PSYCHOLOGY OF BLAME

People have a tendency to find someone to blame when bad things happen.  Although
there  is  some  empirical  data  tending  to  explain  why  people  blame  others,  most  of  the
understanding in this area of research is based simply upon theory and speculation.

“Blame prediction” is based upon several situational and personal characteristics:

(1) The presence of another at the time of the event increases the probability of that
person being blamed.

(2) The perceived knowledge or authority of the other person – i.e., individuals who
are knowledgeable are expected to anticipate negative outcomes and avoid them – further affects
the likelihood that “other-blame” will occur.

(3) The extent to which the other person is known to the victim is an important factor
in blame – i.e., if the victim knows the other person well, blame is less likely to result.

(4) The  more  severe  the  outcome of  the  event,  the  more  likely  someone  will  be
blamed.



Additionally, there are two personal factors related to the likelihood that “other-blame”
will occur:

(1) The  person’s  ability  to  find  the  good  or  benefit  in  a  bad  situation  (such  as
“perhaps this is a blessing in disguise”);

(2) The person’s attributional style – some people just tend to find fault with others in
many given situations regardless of the circumstances.  [Every teacher has run across at least one
such parent; no matter how illogical the rationale, some people cling to the need to blame others
for  everything  bad  that  happens;  other  people  have  an  attributional  style  which  leads  to  a
tendency to blame themselves no matter how obviously blameworthy someone else might be.]

In any given situation, an analysis of the interplay of the above factors can lead to a better
understanding of when and why other-blame takes place.

[The above concepts and thoughts have been taken from Tennen, H. and Affleck, G.
(1990); “Blaming Others for Threatening Events”; Psychological Bulletin, 108(2), 209-232.]

18. ARTICLE  –  “WHY  AMERICANS  CAN’T  STOP  PLAYING  THE  BLAME
GAME”

In the Thursday, September 15, 2005, edition of The Wall Street Journal, Jeffrey Zaslow
authored an interesting article on blame.  He refers to blame as “an innate human impulse dating
back a  million  years  or  more.”   According  to  Zaslow,  blame  is  “…an impulse  that  travels
through our bodies to our fingertips, as we all saw in the frenzied finger-pointing over Hurricane
Katrina.”

“The  human  impulse  to  blame  grows  out  of  the  evolutionary  need  to  avert  harm,”
according to Ohio University Professor Mark Alicke, who is a researcher on “the psychology of
blame.”  According to the article – where Zaslow refers to Alicke – “If a group of early humans
thought their survival was threatened because a member wasn’t carrying his load – hunting,
gathering, whatever – they’d point fingers, throw rocks, even commit murder.”

Think of it – even the Bible is filled with blame and finger-pointers.  After Eve ate the
forbidden fruit, she told God that the serpent was to blame, as he had deceived her.  Adam then
not only blamed Eve, but went further and blamed God for giving him Eve.

In  a  series  of  papers  by  Joshua  Knobe  and  Thomas  Nadelhoffer,  they  seem  to
demonstrate how morality plays into blame – i.e., moral considerations.  Their data suggest that
people are more likely to judge that a morally negative action or side effect was brought about
intentionally than they are to judge that a structurally similar non-moral action or side effect was
brought about intentionally.  So, for instance, if two individuals – A and B – place a single bullet
in a six-shooter, spin the chamber, aim the gun, and pull the trigger, but A shoots a person and B
shoots a target, people are more likely to say that A shot the person intentionally than they are to
say that B shot the target intentionally – even though their respective chances of success and



their  control over the outcome are identical in both instances.  Think of how jurors judge a
person who fails to wear a seat belt, drinks before driving, etc.

19. THE EFFECTS OF MOOD/EMOTIONS ON JUDGING OTHER PEOPLE

Here are a few broad guidelines:

(1) Perception of Other People – Those in a more positive mood spend more time
examining the positive aspects of another person, while individuals in a negative mood dwell
more on the negative aspects of the person being judged.

(2) Memory – People in a positive mood more easily recall positive material – people
tend  to  remember  more  information  when  their  particular  emotion  at  recall  matches  their
emotion when they learned the information.

(3) Evaluation – People’s social judgments tend to be biased toward their prevailing
mood – people’s moods tend to shape the ways in which they categorize objects and events,
including social situations and other people, and these categorizations can in turn shape legal
judgments concerning the conduct of other people.

(4) Processing Information – People in a positive mood tend to think more creatively
and to be better at drawing associations and inductive reasoning, while people in a moderately
negative mood tend to be somewhat better at analytical and deductive reasoning – people in
happy moods tend to engage in looser, less systematic, less detailed, and less effortful thinking
strategies than do people in negative moods whose cognitive style is characterized by tightening
up – positive affect  signals  that  a  person’s world is  generally safe and secure,  reducing the
motivation  to  engage  in  cognitive  effort  unless  required  by  the  person’s  other  goals,  while
negative affect motivates the person to change something about his or her world which inspires a
more  careful  assessment  of  present  conditions  and  their  causal  links  and  a  more  deliberate
consideration of ways to change those conditions.

[Referring again to Feigenson]

20. CONCLUSION

Understanding blame is a vital  part  of being prepared for every aspect  of your case,
whether it be depositions, the filing of a response to a motion, picking a jury, cross-examining a
witness at trial, or giving a summation.  Blame and blameworthiness are at the central core of
every civil and criminal trial.

 B.   THE PSYCHOLOGY, SOCIOLOGY, AND METHODOLOGY
OF MAXIMIZING THE RESULT FOR YOUR CLIENT

IN CIVIL AND CRIMINAL CASES

1. INTRODUCTION



This topic is all-encompassing.  When one thinks of the “psychology” and the “sociology” and
the “methodology” of  maximizing  the  result  for  your  client,  this  necessarily  means  a  need to  cover
everything from the initial client interview until the disbursements (perhaps) following two or more years
of appeals – which have been successful.  Psychology deals with the study of the mind.  Sociology deals
with the study of men and women in groups.  Methodology deals with the “how to” components of – in
this instance – persuasion and advocacy.  Since it is therefore possible to write book after book after book
on these subjects – we simply must focus on a few key areas dealing with these concepts of psychology
and sociology and methodology.  Accordingly, this paper and the presentation will focus on these areas of
advocacy  and  persuasion:   (a)  deposition  strategy;  (b) cross-examination  tactics  and  techniques;
(c) courtroom advocacy.

2. DEPOSITION STRATEGY

A. Introduction

Depositions form the basis and foundation as to what ultimately occurs as a “result” in virtually all
tort cases.  The information derived in depositions, more often than not, determines whether a case will settle
and, if so, the amount.  The quality of the deposition determines the strength of your evidentiary presentation
at trial, whether it be through the direct presentation of evidence or through cross-examination.  Although the
deposition is only one of the various means of discovery available to the trial advocate, it is generally the
most vital and crucial in terms of the organization, structure and “brick laying” of your case.  Strong and
good quality depositions generally lead to an excellent settlement or an excellent result in the courtroom,
while poor quality or “poor result” depositions generally lead to an unsatisfactory settlement or resolution of
the case, or, most often, a negative and unsatisfactory jury or nonjury verdict.  Therefore, it is absolutely
essential that the trial advocate place a mega-emphasis on depositions in each case, including determinations
as to who to depose, preparation, organization, questioning and more.  A simple axiom to follow is this:
“Take every deposition as if it is your first deposition and your last deposition in both the case and in your
legal career.”  Follow that axiom and you will have a superlative level of success in your depositions.

As you begin the preparations for any given deposition, keep in mind the following deposition
objectives or functions/purposes of depositions:

(1) Obtaining admissions or concessions from a witness;

(2) Preserving favorable or important testimony;

(3) Exposing inconsistencies either in the opposition theory or with respect to the particular
witness;

(4) Weakening the deponent as a trial witness;

(5) Eliminating the deponent as a trial witness;

(6) Obtaining support on your own behalf for a motion, or a theory or a given issue;

(7) Other/miscellaneous (i.e., establishing authenticity of documents, concessions on behalf of
the corporation, filling in gaps and elements of proof, and much more);

(8) Assessing the witness’s demeanor and credibility.

Never set or take a deposition unless:



(1) It is necessary.

(2) It will help your case in the short run or long run (or if you are unaware of whether it will
help you, you need to at least clarify the position of a given witness or party - even though
that witness or party may ultimately hurt you, thus, at least giving you knowledge of the
potential harm so that you can prepare against it).

(3) You have clear goals for the deposition.

(4) You have a clear strategy for that particular deposition.

(5) You are totally and absolutely prepared to take the deposition.

Many cases are lost due to a lawyer inadequately preparing for, or ineptly or carelessly taking, a
deposition.  I have often heard lawyers, as they ready to take a deposition, say such things as:  “Well, let’s
just see how it goes”; or “We’ll get over there and play it by ear”; or “Well, let’s cross that bridge when we
get to it”; and so on and so forth.  Each of these sayings is of someone who is unprepared and without a clear
strategy and clear set of goals in mind for the preparation and taking of the deposition.  Don’t ever let it
happen  to  you.   Remember:   There  is  no  such  thing  as  a  “routine”  deposition  or  a  “run-of-the-mill”
deposition.

B. The Twelve-Step Method of Assuring That Every Deposition You Take is Always a
Winner

Step #1 - Have a clear understanding of the seven cardinal sins of discovery.

(1) S.O.B. Dilemma

S.O.B. = “Short of Breath.”  This is the sin of laziness.  It deals with a lawyer’s failure to prepare
with intensity.  Some lawyers push on and on and on regarding a given point in a deposition, while others
simply give up almost immediately before getting to the crux of the matter.  Don’t ever give up.  Don’t let a
witness get away with giving you a vague answer.  Make the witness be specific.  Never give up.  If the
witness is vague or tries to avoid giving you the information you want, keep asking questions until you have
extracted every piece of information you can from the witness.  For example, to a witness who responds, “I
don’t know,” follow up with these questions:  “Did you once know?” “Did you write it down when you
knew?” “When did you know?” “If you had to find out the answer today, whom would you ask?”

Proper and adequate discovery requires tremendous work, effort and preparation.  This work, effort
and preparation comes most often in the form of being in great “condition” in terms of your mental readiness,
much the same as a marathon runner must be in great condition.  The marathon runner who quickly becomes
“short of breath” is really no marathon runner at all.

(2) L.M.P.D.I. Syndrome

L.M.P.D.I.  = “Let My Paralegal Do It.”  Delegation is good.  It is important.  It  is necessary.
Tragically, some lawyers want to delegate virtually everything just because others may be available to do it.
Paralegals and lawyers have their places and their responsibilities.  Never give a lawyerly responsibility to a
paralegal just because you do not want to do it yourself.



For example, a paralegal should not be the one to prepare a witness for testimony at trial - that is the
duty and responsibility of the lawyer.  A paralegal should not prepare a witness for deposition, as that is the
duty and responsibility of the lawyer.  Don’t assign a paralegal to go with your expert to “the scene” and
conduct activities there - go yourself and be there with the expert.  Too many lawyers are falling into the trap
of turning over so many of their responsibilities and duties to others.

Improper delegation is a trap you are setting for yourself.  Be careful!

(3) Goal Depletion

This is the failure to set goals.  Every case in litigation should have specific goals set, and every case
in litigation should have a specific, detailed and written “discovery plan.”

(4) Fanticipation

Fanticipation is what I refer to as “fantasy anticipation.”  It is where a lawyer sits back during the
discovery phase of litigation and anticipates that things are just going to “fall into place.”  Reality dictates that
it probably won’t happen that way and that it is totally inappropriate for a quality trial lawyer to so anticipate.

• Never anticipate luck.

• Never anticipate a weak opposition.

• Never anticipate that anything in litigation will go your way without your first giving it a
110% effort.

• Never anticipate....

(5) Arena Teloscopy

This deadly sin involves failing to think ahead about where you will ultimately travel to in your case.
All too often, lawyers ask questions and get answers during depositions that may look nice and sound nice to
the lawyer, but which won’t make one darn bit of difference to a judge or a jury at any time in the future.

Remember during the discovery phase of your case that your ultimate goal is to prepare everything
with a view towards winning your case at trial.

(6) Holstering

Gunslingers in the Wild West all seemed to wear their holsters in a different way and prepare for
their duels differently.  History has taught us that most of them were so caught up with their own egos that
they simply got into the habit of “winging it” at the time of battle.

“Winging it” is a sin.  Although all great trial lawyers must know how to improvise and argue
extemporaneously, these great trial lawyers also must be thoroughly prepared on every point and anticipate
everything wrong that might happen so as to be able to combat that problem or confront that issue.

“Holstering” has to do not only with position and placement of the holster, but also with the product
that will fit into the holster - namely, a weapon - and how the Wild West gunslinger might utilize that
weapon.  When you think of “holstering,” think of it in terms of your preparation with intensity on every
single detail of the case.



(7) L.O.C.S.

L.O.C.S. = “Long Organization/Cerebration Short.”  Don’t belong on organization and short on
cerebration.

Some  lawyers  go  into  discovery  and  ultimately  into  trial  with  tremendous  organization  and
administrative  skills,  yet  they  have not  done the  proper  “cerebration”  on all  of  the  issues  in  the  case.
Although that lawyer’s case may “look great” and “sound great” and “feel great,” it may not “mean great” to
the trier of fact and, therefore, you lose - and that ain’t great!

To avoid this, brainstorm on every issue with your partners, colleagues, experts and others.  Play the
devil’s advocate on the issues.  Cerebrate, cerebrate, cerebrate.

Step #2 - Take all depositions as videotape depositions (unless there is a strategical or logical reason
not to do so).

Virtually all depositions in all tort cases should be taken as videotape depositions.  There are but few
exceptions, such as the taking of the deposition of an administrative witness, a medical records custodian, or
perhaps a witness who is favorable to you and whom you believe will make a “poor witness” on video.

Save for these few exceptions, it is strongly recommended that you take all of your depositions as
videotape depositions.  This includes both favorable and unfavorable fact and other liability witnesses, as
well as your damages witnesses.  In addition, it is recommended that you always consider filing a “cross-
notice of taking videotape deposition” with respect to witnesses whose depositions are set by the opposition.

Factors to Consider

(1) Accurate  Preservation  of  Testimony -  The  videotape  deposition  truly  and  accurately
preserves the testimony of the witness.  Unfortunately, testimony of a witness in a non-
videotape deposition is often not “preserved” at all.  The regular deposition does not indicate
much of anything with respect to mannerisms, tone of voice, attitude, demeanor, poise of the
witness, hesitation when responding, and much, much more.

(2) Accurate  Prediction  of  Trial  Testimony -  The  videotape  deposition  gives  the  trial
advocate a very accurate prediction as to how the witness will testify and act at trial.  What
you see and hear on a videotape deposition is what you will most likely see and hear at trial.
On the other hand, the non-videotape deposition is not an accurate predictor at all.  In fact,
what we often see in a witness at a non-videotape deposition is totally the opposite of what
we actually see and hear from that witness at trial.  The difference is like day and night.

(3) Vague and Obscure Answers Generally Eliminated - Videotape depositions ordinarily
eliminate most of the “I don’t know’s” and the “I don’t remember’s.”  The reason is simple:
The witness believes that he or she, in looking into the camera, is actually speaking to a
judge  or  jury,  and  the  witness  is  more  inclined  to  give  straightforward  answers  in  a
videotape deposition as opposed to fudging and hedging and doing the old “soft shoe” or the
“proverbial tap dance.”  When this happens in the regular deposition, the witness more often
than not gives you little or nothing that can be of assistance and then is a well-prepared and
problematic witness for you at trial.



Obviously,  there  are  some  witnesses  whom  you  would  just  as  soon  have
demonstrate things that they “don’t know” and “don’t remember.”  This, of course,
is one reason why there are certain exceptions to the taking of videotape depositions.
However,  we  have  generally  found  it  is  better  to  find  out  what  the  real  trial
testimony is likely to be with an accurate prediction via the videotape deposition.

(4) Shenanigans  Eliminated -  The  videotape  deposition  eliminates  virtually  all  of  the
shenanigans and games played by some attorneys in depositions.  The hand and arm signals
decrease.  The witness does not look to the lawyer for answers as in the regular deposition.
Lawyers behave themselves in videotape depositions - and if they don’t - they’re on camera
with their misbehaviors.

(5) Judge and Juror Appreciation - Judges and jurors tend to believe that the reading of a
lengthy deposition at trial is ridiculous and stupid and boring.  They know that in this day
and age there simply must be a better way.  And there is.  This “better way” comes in the
form of the videotape deposition.  Judges and jurors appreciate watching a deposition on
video much more than having it read to them in whole or in part.  Obviously, it is up to
counsel to make the videotape deposition interesting and to the point.  Remember, the long
and drawn-out videotape deposition can prove to be almost as bad as the reading of a regular
deposition by transcript.

(6) Impeachment Intensity Increased - All courts have the discretion or authority to allow
counsel the right to impeach prior deposition testimony by actually playing certain excerpts
from the videotape deposition.  Most judges will allow this in civil and criminal cases.  It is
far more effective and it significantly increases the intensity regarding the impeachment.

(7) Witnesses’  Activities Captured -  In many depositions,  witnesses are asked to point to
certain areas on their bodies.  Sometimes they are asked to give demonstrations.  In other
instances, witnesses in deposition are asked to draw sketches of scenes.  The list goes on and
on.   All  of  these  activities  are  preserved  completely  in  the  videotape  deposition.
Unfortunately,  they  are  only  “described”  by  lawyers  in  the  regular  deposition,  and
sometimes there is nothing in the record about these activities at all.

(8) Demonstrative Evidence Utilization - Demonstrative evidence is very effectively utilized
in the videotape deposition.  This includes having witnesses describe or “demonstrate” with
medical  illustrations,  video  and  computer  animations  and  reconstructions,  anatomical
drawings, models, and more.

(9) Point Made - Lawyers and witnesses tend to “get to the point” in videotape depositions far
more effectively and efficiently than in regular depositions.  There is less time wasted and
very little use of “filler questions” in videotape depositions.

(10) Lawyer Preparation Enhanced - Lawyers get better prepared for videotape depositions
than for regular depositions.  This is simply a fact.  This better preparation increases the
likelihood of the sides either settling the case earlier or learning at an earlier point that the
case will have to be tried - which we believe is advantageous to your case.

(11) Opposition Attention-Getter - Your opposition knows you are serious about the litigation
and trial of your case when you start taking depositions by videotape.  The opposition knows
that you are putting in an all-out effort in terms of time and money in order to move forward



with the preparation of your case.  Setting depositions by videotape is a significant attention-
getter for the opposition, whether it be in a civil or criminal case.

(12) Atmospheric Change - The atmosphere within which a videotape deposition is taken is
ordinarily far different from the atmosphere of a regular deposition. The atmosphere in the
videotape deposition setting is generally more formal, more intense, more serious, and more
like the atmosphere in an actual courtroom where a judge and jury will be present.

All of the above factors should be considered in your decision-making process regarding the setting
of  a  deposition  as  a  videotape  deposition  or  a  regular  deposition.   Obviously,  some  of  the  above
considerations may well persuade you that a videotape deposition would be an incorrect strategy.  Our
recommendation is that you simply never fail to consider taking a given deposition as a videotape deposition
(and this holds true with the filing of a “cross-notice” of a deposition taken by another party, as you may well
want it videotaped).

Step #3 - Prepare and utilize a deposition notebook.

There are three vital keys to the successful taking and completion of a deposition:

(1) intense preparation;

(2) brainstorming/analysis/playing devil’s advocate; and

(3) organization.

Most depositions do not turn out nearly as well as they could for a given party.  Generally, it is a
result of one or more of the following flaws in the litigator’s approach:

(1) having the deposition assigned to you at the last minute because a “senior partner has a
conflict” and can’t make it;

(2) winging it;

(3) treating it as a “routine” or “run-of-the-mill” depo;

(4) somehow thinking that a particular depo is less important than some of the other “more
important” depositions in the case.

The trial advocate must always consider every deposition to be critical and vital to the case.  This is
true even when the deposition is that of either a records custodian or someone who must merely be deposed
to lay a foundation for a single piece of evidence.

We strongly urge and recommend that you consider putting together various “deposition notebooks”
in your cases.  Some deposition notebooks are to be prepared specifically for a given witness, such as an
expert, the investigating officer, or an opposing party.  Other deposition notebooks can be prepared in a more
“generic” sense, such as one that can be used either for a given category of fact witnesses or a category such
as co-employees in a sexual harassment case.



Contents of the Deposition Notebook

The deposition notebook is not some fancy, computerized volume that is to be put together by staff
working on behalf of the lawyer.  Rather, it should be assembled by the lawyer himself or herself.  The
following sections should be included in the deposition notebook (and they should be tabbed and indexed):

Section 1 - Statement of Goals.  This is simply a statement in the form of some brief notes as to what
you hope to accomplish in this deposition.  For example, in an intersection collision case, your main
objective with a given witness may be to merely establish that she was not physically positioned so
as to be able to see the color of the traffic light.  In most instances, you will have a number of things
you want to accomplish, but never lose sight of your overall goals or objectives in the deposition; all
too often, lawyers get bogged down in minutiae.

Section 2 - The Deposition Outline.  This section should contain a detailed outline of every item you
need to cover in the deposition.  In some instances, we have had outlines exceeding 100 pages, such
as in the case of an expert engineer’s deposition in a product liability matter.  Also, the outline must
contain  cross-references  so  you will  know which exhibit  to  refer  to  when you are  covering  a
particular area of questioning, etc. 

Section 3 - Copies of Documents Relating to Witness’ Testimony.  This would include such things as
the witness’  curriculum vitae,  correspondence authored by the witness,  memos,  “smoking gun”
documents and more.

Section 4 - Copies of Transcripts of the Witness’ Testimony From Other Proceedings, Including
Other Depositions.

Section 5 - Legal  Research/Law.   More often than not,  counsel  can anticipate certain types of
objections that will arise during a deposition.  Do the research in advance and have the applicable
statute, case law decision, or other materials in the deposition notebook so that you will be able to
refer to them if and when necessary, and so that you will be able to cite them into the record if and
when necessary.

Section 6 - Miscellaneous.

It is absolutely impossible to overprepare for a deposition. We have found year in and year out that
the deposition notebook is of great assistance in helping the lawyer prepare, analyze and organize for the
deposition.  In addition, the deposition notebook, when viewed by your opposition from across the table, lets



that lawyer know something about your high level of motivation and desire to eagerly represent your client.
Use of the deposition notebook is only limited by the amount of creativity and innovation that you put into its
assembly.

In 1988, Dennis Suplee and Diana Donaldson authored  The Deposition Handbook, published by
John Wiley & Sons, Inc.  In the preface to the text, they put it so aptly when they state:  “Depositions are the
most important of the pretrial discovery tools, but their role in the pretrial process is sometimes taken for
granted....Someone needs to speak up for depositions.”  They further state that:

“...Of all the pretrial discovery tools, depositions require the greatest technical skills and can
make the biggest difference in the outcome of a case.  In evaluating the strength of a case for
settlement purposes, litigators accord great weight to the performance during depositions of
both their  own and their  opponent’s  witnesses.   And,  if  a  case  should go to  trial,  the
deposition  transcripts  will  usually  be  the  lawyer’s  most  important  resource  for  cross-
examination.”

The preparation and assembly of your deposition notebooks from this point forward will greatly
assist you in taking these depositions, and it will enhance the result you obtain for your clients in all further
discovery and litigation.

Step #4 - Seek victory in a deposition for your client and not for yourself.

All too often, lawyers go to a deposition with the belief that they must prove to the opposition that
they are either smarter, or tougher, or stronger, or more aggressive than the opposition.  The lawyer often lets
his or her ego get in the way, forgetting about the real function and purpose of the particular deposition.  I
have often reviewed transcripts or learned about depositions where the lawyer taking the deposition actually
“lost” a lot of ground in the deposition in terms of the value the deposition would have to the case and yet the
same lawyer felt relatively good about the deposition because he was able to demonstrate to the other side -
seemingly - that he was either more intimidating or more intellectually superior to the opposition.  Yet the
opponent in the deposition is the one who “won” in terms of the overall value the deposition had to the case.
Never lose sight of the fact that the taking of a deposition is meant to help the client and the case.

Now, let me give you some specific examples:

a. Handle any objections you make in an ethical and professional manner, and in accordance
with the law and the Rules of Civil Procedure.  Make your objection by stating it clearly and
then stop talking.

b. When the opposition makes an objection to one of your questions, move on after he or she
has made the objection by either having the witness answer the question or by asking your
next question.  Don’t let the opposition get you off track by getting you into some lengthy



debate or argument.  Often, opposition objections are meant simply to distract you and to get
you frazzled and rattled.

c. Work methodically with your questions in order to seek the information you need (even if it
may appear that you are not the most brilliant attorney in the world).

d. Don’t ever let a witness get away with not responding directly to your question.  Follow up
relentlessly until your question has been answered.

e. Ask clear and concise questions and not questions with all kinds of double negatives or
innuendos, etc.

f. Don’t give away or tip off your entire strategy to the other side merely to let them know how
smart you are and what a great case you have.

Step #5 - Make sure that you have a specific and well-organized plan regarding the flow of the
deposition.  Getting yourself organized for the deposition is vital.  Make sure that your plan is well thought
out and in order.  Here are some helpful hints:

a. As a part of your deposition outline, set forth the documents you intend to use and at which
point  in  time you intend to  use them.   Make sure  your  documentary  evidence  for  the
deposition is prepared and that you have sufficient copies so as to be able to refer to them
yourself and have the appropriate number of copies available for other people to refer to or
have available to them.

b. Make sure that your demonstrative evidence is well prepared and ready to go and that you
have a plan as to precisely when you will use it and in what manner at the deposition.

c. Give  due  consideration  for  the  court  reporter  and  consider  breaks  for  him  or  her  at
reasonable intervals.

d. Organize and plan for general breaks (during a lengthy deposition).

e. If there are preliminary matters that need to be discussed such as “stipulations,” make sure
that this is handled at the beginning of the deposition.



Step #6 - Don’t be predictable.  Most lawyers take depositions in a similar fashion as other lawyers.
In  personal  injury  and wrongful  death  cases,  both  defense  lawyers  and plaintiff’s  lawyers  tend  to  ask
questions of particular types of witnesses in the same order and in the same general manner (and seemingly
with the same strategy in mind).  Your depositions will be of a higher quality and more helpful to your case if
you stop being so predictable.

Let us assume that you are the plaintiff’s lawyer in a personal injury/automobile collision case.  You
are preparing to take the deposition of the doctor who has performed a defense exam at the request of defense
counsel (or the insurance company).   Typically, the plaintiff’s lawyer starts  out in these depositions by
covering areas in the following order:  first, the doctor’s qualifications; second, how the IME got set up; third,
well - you get the point!  Consider the next time you depose the doctor who has done the defense exam by
beginning with some questions perhaps in this order:

First question:  Please state your full name for the record.

Second question:  Isn’t is true, doctor, that in the last calendar year, you earned in excess of $800,000
performing defense exams?

Third question:  Isn’t it  true that approximately 65% of your practice now involves conducting
defense exams?

Although it obviously is important for you to figure out what questions need to go in which particular
order, it is simply a good strategy to not be predictable.  Don’t ask questions in the same order and in the
same way that all the other lawyers seem to day in and day out.

Step #7 - Get the book on the witness first.  As you prepare for a deposition, obtain everything that
you can on or about that particular witness before the deposition takes place.  If the witness is an eyewitness
to an intersection collision, obtain statements that the witness may have given to investigators or others.  If
the witness is an expert, obtain transcripts of testimony from other depositions or trial transcripts.  Obtain
articles or books written by or about the witness.  Search for newspaper or magazine clippings and articles
that may contain information about the witness or quotes from the witness given to reporters.  Simply put:
Obtain everything that you can regarding the witness in terms of information.

Step #8 - Never make a deposition a Christmas gift party!  Don’t unnecessarily give away “gifts”
during  a  deposition.   Do  not  stipulate  to  something  that  you  do  not  have  to  stipulate  to  under  the
circumstances.  Do not concede a point, or an issue or a position unless it is strategically good for the case,
well thought out and absolutely necessary at the time.  Don’t tip off the other side unnecessarily in terms of
giving up something prematurely.  Often, lawyers have such a difficult time with temptations in a deposition.
In other words, the lawyer is so eager to let the other side know about “what a great case I have” that you give
away gifts of information when it gives the other side time to fully defend against, or prepare for, the “gift”
you have now given them.



Step #9 - Your persona should be that of a prepared, organized, authoritative and well-meaning
advocate.  It is true that some witnesses (and their attorneys) will arrive at a deposition thinking they can
buffalo or outmaneuver the attorney who is taking the deposition either because the “taker” is unprepared,
disorganized, lacking in knowledge, etc.  And, yes - there are some lawyers who like to come across as
“Columbo” and yet we all know the lawyer is really a fox in disguise with extraordinary intelligence.  There
are various exceptions.  It takes all kinds and types.  Nonetheless, in virtually all depositions, the lawyer who
comes across as well-prepared, well-organized, authoritative and well-meaning has a tremendous advantage
tactically in the deposition in terms of how other counsel and how witnesses respond to that lawyer.  Here are
some things to consider:

a. Arrive early.

b. Dress and talk and act authoritatively.  Demonstrate your leadership skills!

c. Appear organized and be organized and well-structured.

d. Be and appear ethical, professional, sincere and well-meaning.

Some lawyers believe that the process of intimidation and yelling (or raising one’s voice a great deal)
helps them in their depositions.  This is because these lawyers are lacking in leadership ability and they are
not articulate enough to control a situation or other personalities without trying to strike fear into the hearts of
others.   Sometimes the yelling and screaming and intimidation may work,  but,  more  often than not,  it
backfires, if not during the deposition, then later in the case.

Step #10 - Ask questions knowing in advance what you intend to do with the answers once you get
them.  Don’t ask a lot of questions merely in a helter-skelter way so as to take up time and space on pages
and just “get the darn thing over with.”  Have in mind a clear thought as to what you intend to do with the
answers once you get them and once the deposition is completed.

Some answers will assist you in gaining a general understanding of the case or as to the background
of the witness.  Some answers will assist you in defeating motions.  Some answers are important in terms of
jury  persuasion.   Keep  in  mind  that  judges  are  looking for  questions  and answers  that  are  of  “legal”
significance.  Such questions and answers in a deposition may well help you defeat a motion for a summary
judgment.  On the other hand, some of these questions that have legalize in them are seemingly of little value
to a jury as jurors are looking for questions that begin with the words “who,” “what,” “where,” “why,”
“when,” and “how.”  The important question to the judge is:   “Do you have an opinion based upon a
reasonable degree of medical probability as to whether Janice has a permanent injury that was caused by this
collision?”  Jurors, on the other hand, are better assisted by the following question:  “In your opinion, doctor,
will Janice ever be able to work a printing press again?”  Although all of us, as lawyers, will ask questions in
varying ways and by placing adjectives and adverbs and nouns in different order, the point here is that you
want to make sure that your questions in the deposition lead you to specific answers where you have an idea
of what you intend to do with those answers once you get them.



Step #11 - Understand and learn how to effectively question and obtain information in depositions.
This is perhaps the single most difficult area when it comes to taking depositions.  You want an expert
witness to concede a given point, but you simply cannot figure out how to get the concession!  You want a
particular witness to agree that she has made an inconsistent statement, but you simply can’t figure out how
to get it done in the deposition! A witness in a deposition tells a blatant lie and yet somehow the witness is
making it  sound or seem truthful,  and yet  you don’t  know how to effectively demonstrate  that  it  is  a
knowingly  false  statement!   The  difficulty  here  is  trying  to  determine  how you,  as  an  advocate,  can
strategically plan for, and then carry out, a deposition so as to effectively be able to ask the questions you
want to ask and get the answers you want to get from a witness who should give you those answers.  Here are
some helpful hints (even though this is only minimally covering how to go about this dilemma):

a. Basic questions should get you basic information without too much difficulty.  For example,
when  you  are  seeking  background  information  on  a  person,  they  should  know  this
information without having to refer to anything.  If they don’t know the information, then
you need to follow up with a series of questions asking them where the information might be
located, and how they could go about getting the information and furnishing it to you.

For example, assume that you are asking a witness who has been in the military about the
kind or type of discharge he had when he left active duty.  You might be thinking it was
under  less  than  honorable  conditions.   You  ask  the  witness  where  and  when  he  was
discharged, and he fudges.  You ask the witness if he received an honorable discharge and
he fudges.  At that point, you know something is up!  You therefore need to delve into this
information and then ask questions to dig into the background of his military history; find
out where he was residing when he was discharged; find out where he was stationed at the
time of his discharge; find out what branch of the service he was in; etc., etc.  You will learn
enough information about this so that you can follow up after the deposition and get the
information through the U.S. Government.  

However, for purposes of the deposition itself, you want to continue with questions along
the following lines:   Do you have any information whatsoever  that  would lead you to
conclude that you might have received a discharge under less than honorable conditions?
Were you ever  court-martialed  while  in  the military?  Did you receive any type of an
administrative discharge?  Did you ever get in trouble while you were in the military?  Have
you ever been turned down from a job because of the type of discharge you got when you
left the military?  The questions may go on for several minutes, but you want to delve into
the subject in depth.

b. Be ever so patient as you question a witness, attempting to set the stage for a later opinion or
impeachment or something else.  Don’t jump at the ultimate question too fast.  Here is what
I mean.  Assume that you are deposing an opposition expert and you want to prove the
“authoritativeness” of a textbook that you will later use to impeach the witness.  Some
lawyers just jump right in and say, “Would you agree that Smith’s textbook on ‘ABC’ is



authoritative?”  The witness responds by simply saying, “No, I would not agree that it is
authoritative.”  Keep in mind that this expert has probably been to expert witness school and
has learned that the word “authoritative” is a buzz word, and that he or she should simply
say “no” to any question where the authoritativeness of a textbook comes up in a deposition
(or at trial).  The better approach is to use a series of many questions to demonstrate that this
particular witness may well believe the author, a noted physician, to be a competent and
reliable teacher or professor.  The better approach is to get the witness to agree that he or she
has even used the author’s textbook in his or her office practice, or in his or her teachings (at
the medical school).  Ultimately, you should reach a point where the witness has all but
canonized the author and then the witness is in a position where it would be very difficult to
now  say  that  the  work  is  not  reliable  and  competent.   Laying  the  foundation  for
impeachment with an authoritative work does not necessarily mean that the author has to
agree  that  the  work  is,  per  se,  “authoritative.”   Other  words  tending  to  demonstrate
authoritativeness can be used and those “other words” will be much more helpful to you as
you effectively examine the witness in the deposition.

c. Additional examples will be discussed in depth at time of lecture.

Step #12 - The rule  of  never  asking a question  unless  you know the answer  is  generally  not
applicable in a deposition (as a deposition is exactly where you want to find out about the unknown and the
bad stuff).  Don’t be afraid to go into uncharted territory in a deposition.  Although it depends on the witness
and the strategy with a particular witness, you want to find out as much information as you can in the
deposition.  You also want to know about the negatives of the case and any negative that the witness might
have or possess, or be likely to discuss at the time of trial.  [An exception to this might be an out-of-state
deposition of an eyewitness or an expert.]

C. Directions to Court Reporter at Conclusion of Deposition

Prior to going off the record in a deposition and at the conclusion of a deposition, it is best to give
your directions to the court reporter regarding the following:

(1) Timing as to when the transcript will be ready;

(2) Whether original goes to a particular lawyer, or party, or court or other;

(3) Directions as to obtaining signature of deponent, where necessary;

(4) Directions as to what you want in the way of specifics:

(a) Copy of transcript?

(b) Copy of condensed/travel transcript?



(c) Computer disk/ASCII disk?

(d) Copies of exhibits attached to your copy?

(e) Other.

D. The Three Major Errors Made by Lawyers That Can Hurt Your Case, Your Client
and Your Reputation as a Lawyer in Handling and Taking Depositions

Error #1:  Taking a deposition that you don’t need to take.

Error #2:  Minimal or nonexistent preparation for the taking of the deposition.

Error #3:  Allowing opposing counsel in the deposition to distract you, bother you, and get you off
track with his or her comments or objections so that you lose focus and begin to play by your opponent’s
rules in accordance with his or her game plan for the deposition.

E. Conclusion

A deposition is to a given case what part of the script is to a play.  A deposition is “the essence” of a
part of your case and the depositions all together in a given case make up what will most likely be the trial
transcript.  Prepare well!  Brainstorm!  Strategize!  Organize!  Do all of those things necessary to win for
your client, and do them in an ethical and a professional manner.

3. CROSS-EXAMINATION TACTICS AND TECHNIQUES

A. Primary Guiding Principle for Examining Witnesses in Depositions

The primary guiding principle for deposing witnesses in depositions is as follows:

“EXAMINE  EACH  WITNESS  IN  A  DEPOSITION  AS  IF  THERE  ARE  NO
OPTIONS AVAILABLE OTHER THAN TO WIN YOUR CASE THROUGH THE
EXAMINATION OF THIS  PARTICULAR WITNESS IN THIS  PARTICULAR
DEPOSITION!”

Deposition Preparation Principles:

Your preparation for a deposition must – in every instance – be:

a. enthusiastic;
b. exhausting/energy-draining;



c. destination-oriented;
d. journey-oriented – “step by step”;
e. autopsy-like as to witness’ position, data source, bias, character, other;
f. outlined – mapped out;
g. flexible;
h. adaptable;
i. “obstacle” or “road block” ready;
j. common-sense oriented.

Never think of a deposition as “routine.”  If you are going to take a deposition, whether it be of a
more favorable witness or of an adverse or problematic witness, never say as you are on your way to the
deposition or as you are preparing for the deposition things like:  “I’ll cross that bridge when I come to
it,” or “Let’s just play it by ear,” or “Let’s just get over there and see what happens.”  These are phrases
of a nonpreparer.

B. “Three-Pronged Fork in the Road Strategy”

In cross-examining witnesses, whether it be in depositions or at trial, always be cognizant of the
“three-pronged fork in the road strategy.”  This strategy or philosophy goes basically as follows:  In every
deposition, it is 100% predictable that a given witness will answer only in any one of three ways on
important points, namely:

Answer Option #1 – “YES!”

Answer Option #2 – “NO!”

Answer Option #3 – “I  DON’T KNOW” or “I  NEED MORE INFORMATION” or  a
response with some kind of a qualifier.

This means that you, as a trial advocate, can always prepare for these particular responses, knowing in
advance you are going to get one of them.  So as you prepare your outline for the deposition, always be
ready with your follow-up questions if there is a “yes,” or a “no,” or one of the qualified responses.  Your
deposition question outline should include a mapping out of your strategy depending on what happens
when you get one of the three responses.

C. “O.S.P.A.” Exercise

In every case and as to all issues and all phases of the case, you must complete your O.S.P.A. or
“Opposition Strategy Prediction Assessment.”  This is where you simply do an in-depth analysis or “legal
autopsy” as to what your opponent will do, or what his or her strategy will be, as to a given issue, point,
phase of the trial, or strategy.  When you do it right and you do this analysis the way it needs to be done
and with the proper intensity, you can virtually predict the entire strategy of your opponent.



D. Incorporate the Concept of “Coaching” Into Your Examination of Witnesses 
in Depositions

Unfortunately, many trial advocates start taking depositions via a particular method or system and
continue to do that throughout their entire career.  The problem is that these systems or methods tend to
be minimally flexible, minimally adaptable, and often wrong, antiquated, ineffective, and inefficient.  It
can generally be said that if you are taking a deposition today the same way that you took a deposition
five years ago, then shame on you!  As we move forward in our careers, we need to progress and get
better and learn how to be more effective and efficient in the things that we do.  Certainly, this includes
the manner in which we prepare for and take and utilize depositions.

The concept of “coaching” deals with these changes or adjustments in our methodology.  Just like
a coach teaches  an athlete  how to improve his  or  her  technique or method,  so,  too,  we must  coach
ourselves and coach one another to improve upon the way we prepare for and take depositions.

As you coach yourself and your partners and others, make sure that you always depose witnesses
to gain information that will:

a. support your theme;
b. support your theory;
c. support your momentum;
d. support your case/client image;
e. support your attack on the opponent’s case or witnesses.

E. Sources of Information Re Deposition Question Lists and Strategy

It is recommended that you consider purchasing for your firm or office the following publications:

a. Soft-cover book entitled  Depositions - Procedure,  Strategy and Technique, published by
West Publishing Company, and written by Paul Lisnek and Michael Kaufman;

b. Various sets of publications by Clark/Boardman/ Callaghan Publishing Company entitled
"Pattern Discovery Checklists."  These are published in areas including product liability,
medical malpractice, automobile litigation, premises liability and others;

c. Book entitled The Deposition Handbook, Second Edition, published by John Wiley & Sons,
Inc., authored by Dennis Suplee and Diana Donaldson.



F. Conclusion

A deposition is to a given case what part of the script is to a play.  A deposition is "the essence" of a
part of your case and the depositions all together in a given case make up what will most likely be the trial
transcript.  Prepare well!  Brainstorm!  Strategize!  Organize!  Do all of those things necessary to win for
your client, and do them in an ethical and a professional manner.

4. COURTROOM ADVOCACY

A. PERSUASION DEFINED

Persuasion, in its truest and most simplistic form, is nothing more and nothing less than the act of
getting someone to believe something.  Persuasion is “...winning a person over to a desired belief or action by
strong urging; arguing; advising and appealing to one’s feelings as well as to one’s mind; it emphasizes
overcoming a person’s objections or disbelief by proof or arguments appealing to reason and understanding.
(The World Book Dictionary)

To the trial advocate, persuasion carries with it a special dimension in addition to getting the trier of
fact to accept the point - making the person want to accept the point.  This is nothing more than the element
of motivation.  True persuasion in the courtroom is making your point and getting it accepted by a recipient
hopefully motivated sufficiently to want and often even feel a need to accept it.  (These same basic principles
also apply to persuasion at the negotiating table.)  [Although the preceding is desired, keep in mind that you
can often have your point fully accepted even though it is hard to swallow.]

Now let us try to put this in perspective.  Your four-year-old has just told you a whopper of a fib.
You know it is wrong to lie and you want him to understand that it is terrible to be dishonest.  So you tell
little Billy, “Son, lying is wrong.  Don’t ever tell another lie.”  So twenty minutes later, Billy lies again and
your parental frustration elevates.  Somehow you failed to persuade.  You failed to convince.  The message
was not properly relayed or accepted.  So now you decide another approach - you tell Billy the old Aesop’s
Fable about the “boy who cried wolf.”  Now, through the method of persuasion known as example and
analogy, you have persuaded.  Billy understands your message - accepts it - likes it.  [For all parents who are
reading this, please understand that this message may require reinforcement from time to time.]

Consider also that the manner in which you send your message (to the trier of fact in opening
statement) will have enormous impact.  Lest we not forget the words of Aristotle:

“Persuasion  is  achieved  by  the  speaker’s  personal  character  when  the
speech is so spoken as to make us think him credible.  We believe good
men more fully and more readily than others; this is true generally whatever
the question is and absolutely true when exact certainty is impossible and
opinions divided.  It is not true as some writers assume in their treatises on
rhetoric  that  the personal  goodness  revealed  by the  speaker  contributes
nothing to his powers of persuasion; on the contrary, his character may be
called the most effective means of persuasion he possesses.”



In short, HOW you come across is a key ingredient.

Persuasion is  motivation of one’s  thought  process  or emotions.   Put simply,  we deal  with two
primary areas in trying to persuade someone:  (a) logic - the intellectual or common sense approach and (b)
emotions.

(a) LOGIC 

Now let us devote some real brain cell time to this notion of a thing called “logic.”  What this
motivation all boils down to is the simple fact of life that you must utilize logic to prove a point.  Use logic
and reason.  Ask yourself if your proven facts lead to inferences which are false or inaccurate or, in some
instances, perhaps even absurd.  If the answer is yes, then you have a lot more homework to do.

Let’s work with some illustrations below that key in on the idea of logic and reason in arriving at
findings:

Example #1 John Smith left town at 6:00 a.m. on July 4, 1982.  His business partner with whom
he argued the evening before was murdered at 5:00 a.m. on July 4, 1982.

[As is, the prosecutor’s case is open to too many explanations.  Now let’s add some facts.]

The prosecutor has testimony that John Smith recently took out a $500,000 life
policy on his business partner naming himself as beneficiary.

[Although the case is building, still too many innocent explanations.]

John Smith was called at 5:45 a.m. by Detective Jones who informed Smith he was
a suspect.

[Certainly, evidence of the “flight” of John Smith is admissible to INFER guilt.]

Although John Smith may very well have other explanations, such as leaving town
to avoid holiday tourists or the black plague, reason and human experience indicate
his guilty conscience.

Example #2 The fact  that  Bill  Jones repaired his brakes after  the collision leads one to the
probable inference that he knows of the worn brakes due to negligent maintenance.
This is also open to the explanation, although not necessarily equally probable, that
he knew that they were worn, but perhaps not through his negligent maintenance.
Taken alone, these facts do not necessarily support the inference of negligence.



Example #3 Before the robbery, Hank had no money.  After it, he was rich.  This alone will not
suffice to infer guilt.  Maybe he received a large legacy or had a big night at the race
track.  Nevertheless,  once we learn of other facts such as the lack of any Will
naming him as a beneficiary and the lack of race tracks in the state, the inference
will grow stronger as supportive facts are proven.

Example #4 The town defends on the ground it had no knowledge of the dangerous undertow at
its public beach.  Yet posted signs at the beach often noted “severe undertow” and
the signs were placed by the town lifeguards.  Notice can be inferred.

The study  of  logic  is  the  study of  methods  and principles  used  in  distinguishing  correct  from
incorrect reasoning.  A traditional part of the study of logic involves the examination and analysis of fallacies,
or mistakes in reasoning.  Not only does this aspect of the subject give increased insight into the principles of
reasoning in general, but an acquaintance with these pitfalls helps to keep us (as trial lawyers) from falling
into them.  This knowledge is of value because when errors are easily detected, they are less likely to be
made.  Think of logic as the science of the laws of thought or the science of reasoning.  The advocate as a
logician must be concerned with the correctness of the completed process.  His query is always:  Does the
conclusion (or “inference”) reached follow from the premises used or assumed?  Where the premises provide
grounds or a good solid evidentiary foundation for the inference, where asserting the premises to be accurate
warrants asserting the conclusion to be true also, the reasoning is correct.  Otherwise it is not.  The distinction
between correct and incorrect reasoning is the central problem with which logic deals.

Propositions are either true or false.  Hence, they differ from questions, commands and exclamations.
Only propositions can be asserted or denied:  questions may be asked and commands given and exclamations
uttered, but none of them can be affirmed or denied, or judged to be either true or false.

Although the process of inference is of little interest to logicians, corresponding to every possible
inference is an ARGUMENT, and it is with these arguments that logic is chiefly concerned.  An argument, at
least in this context, is any group of propositions of which one is claimed to follow from the other, which are
regarded as providing evidence for the truth of that one.  An argument is not a mere collection of propositions
but  has  a  structure.   In  describing  this  structure,  think  in  terms  of  “premises”  and  “inferences”  or
“conclusions.”  The conclusion of an argument in the courtroom is that proposition which is affirmed on the
basis of the other propositions of the argument and these other propositions which are affirmed as providing
“evidence” or  reasons  for  accepting the  conclusions are  the PREMISES of that  argument.   (See Copi,
Introduction to Logic (Collier-MacMillan L.T.D. 1968); Moore, Creative and Critical Thinking (Houghton
Mifflin Co. 1967).)

Consider these selected logic problems:

(A) It has been pointed out that although business cycles are not periods, they are properly
described by the term “cycles” and are therefore capable of being measured.



PREMISE: Business cycles are properly described by the term “cycles.”

CONCLUSION: Business cycles are capable of being measured.

(B) Water has a higher latent heat than air:  more calories are needed to warm a given amount of
water than are needed to warm an equal amount of air.  Hence, the temperature of the sea
generally determines the temperature of the air above it.

PREMISE: Water has a higher latent heat than air:  more calories are needed to
warm a given amount of water than are needed to warm an equal
amount of air.

CONCLUSION: The temperature of the sea generally determines the temperature of
the air above it.

(C) No man is allowed to be a judge in his own cause because his interest will certainly bias his
judgment and not improbably corrupt his integrity.

PREMISE: The interest of a man allowed to be a judge in his own cause will
certainly  bias  his  judgment  and  not  improbably  corrupt  his
integrity.

CONCLUSION: No man is allowed to be a judge in his own cause.

(D) Since tests proved that it took at least 3.3 seconds to operate the bolt on defendant’s rifle,
then defendant obviously could not have fired 4 times in 5.6 seconds or less as testified to by
the prosecutor’s expert.

PREMISE: Tests prove that it took at least 3.3 seconds to operate the bolt on
defendant’s rifle.

CONCLUSION: Defendant obviously could not have fired 4 times in 5.6 seconds or
less.



(E) The  defense  expert  says  volume  depletion  has  4  causes:   (a) excessive  diarrhea;
(b) excessive sweating; (c) excessive vomiting; or (d) bleeding, external or internal.  There
is no evidence at  all  of any vomiting,  sweating,  diarrhea or external  bleeding.  Hence,
decedent’s volume depletion was caused by internal bleeding.

PREMISE: The  defense  expert  says  volume  depletion  has  4  causes:
(a) excessive  diarrhea;  (b) excessive  sweating;  (c) excessive
vomiting; or (d) excessive bleeding, external or internal.  There is
no  evidence  of  any  sweating,  vomiting,  diarrhea  or  external
bleeding.

CONCLUSION: The volume depletion was caused by internal bleeding.

Reasoning methods are generally divided into two categories:  deductive and inductive.  Although
every argument involves the claim that its premises provide evidence for the truth of its conclusion, only a
“DEDUCTIVE”  argument  involves  the  claim that  its  premises  provide  CONCLUSIVE  evidence.   On
DEDUCTIVE  argument  matters,  the  terms  “valid”  and  “invalid”  are  interchangeable  with  the  words
“correct” and “incorrect.”  A deductive argument is valid when its premises, if true, do provide conclusive
evidence for its conclusions.  Deductive arguments are either true or false.

On the other hand, an “INDUCTIVE” argument involves the assertion or claim, not that its premises
give conclusive evidence for the truth of its conclusion, but only that they provide SOME evidence for it.

Think of it in these terms:  “deductive” reasoning applies to the person where you start with a general
principle that is accepted as true and accurate, apply it to a particular case and arrive at a conclusion that is
true if the starting principle was true as in ALL FEMALE MAMMALS SECRETE MILK; THIS IS A
FEMALE MAMMAL; HENCE,  THIS WILL SECRETE MILK.   “Inductive”  reasoning applies  to  the
process by which you collect many specific cases, determine by experiment what is common to all of them
and then formulate a general rule or principle which is “probably” true, as in EVERY FEMALE MAMMAL
I TESTED SECRETED MILK; PROBABLY ALL FEMALE MAMMALS SECRETE MILK!

TRUTH - ACCURACY - VALIDITY

Truth and falsities may be predicated on propositions, but never on arguments.  And the properties of
validity and invalidity can belong only to deductive arguments, never to propositions.  There is a connection
between the validity or invalidity of an argument and the truth or falsehoods of its premises and conclusion.
Some valid arguments contain only true propositions, as, for example:



All criminal defendants are human beings;

all human beings have a brain;

Therefore, all criminal defendants have a brain.

Other arguments may contain exclusively false propositions and nevertheless be valid.

All criminal defendants are sane;

sane people are entitled to a fair trial;

Therefore, all criminal defendants are entitled to a fair trial.

This argument is valid in spite of at least one false proposition.  In reviewing the following argument:

If I owned the Hope diamond, then I would be rich;

I do not own the Hope diamond;

Therefore, I am not rich.

We see that although the premises and conclusions are valid, the argument is invalid.

In  short,  there  are  valid  arguments  with  false  conclusions  and  invalid  arguments  with  true
conclusions.  The truth or falsehood of a conclusion does not determine the validity or invalidity of an
argument.  Nor does the validity of an argument guarantee the truth of its conclusion.  There are perfectly
valid arguments which have false conclusions, but any such argument must have at least one false premise.
Now put on your thinking cap.

PROBLEM: Giovanni, gracious host of the city’s most exclusive nightclub, was shot and killed
by a racketeer’s gang because he was delinquent in his protection payments.  After
considerable effort on the part of the police, 5 men were brought before the District
Attorney who asked them what they had to say for themselves.   Each made 3
statements, 2 true and 1 false.  These statements were:

SLICK: I did not kill Giovanni.  I never owned a revolver.  Spike did it.



RED: I did not kill Giovanni.  I never owned a revolver.  The other guys
are all passing the buck.

DOPEY: I am innocent.  I never saw Butch before.  Spike is guilty.

SPIKE: I am innocent.  Butch is the guilty man.  Slick lied when he said I
did it.

BUTCH: I did not kill Giovanni.  Red is the guilty man.  Dopey and I are old
pals.

- WHODUNIT -

SOLUTION A:

Since Slick said that Spike did it, Spike’s first and third statements are equivalent in meaning
and therefore either both true or both false.  Since only one statement is false, they are both
true.

Dopey’s third statement is therefore false and so his first two are true.  Therefore, Butch’s
third statement is false and so his first two are true of which the second reveals that Red is
the guilty man.

SOLUTION B:

All but Red both assert  his innocence and blame someone else.  If their professions of
innocence are false, so are their accusations of other persons.  But no one makes two false
statements.  So their statements that they are innocent must be true.  Hence, Red is the
culprit.  This solution presupposes only one guilty man.

FALLACIES OF PREMISES AND ARGUMENT

A fallacy is generally thought of as a mistaken idea of false belief. It is a type of incorrect argument when
viewing it from the position of a trial lawyer.  Nevertheless,  there are numerous fallacies and incorrect



arguments which are often highly persuasive - psychologically persuasive.  So these fallacies may seem to be
correct but, upon examination, are shown to be invalid.  The advocate must be familiar with these arguments.
Understanding them in terms of logic will help keep us from being misled by them.  These fallacies are errors
in reasoning into which we may fall either because of carelessness, lack of preparation, or inattention to our
subject matter or through being misled by some ambiguity in the language used to formulate the argument.
There are fallacies of RELEVANCE and fallacies of AMBIGUITY.  A distinction has to be made between
“fallacies” and “devices of persuasion.”  A device of persuasion is a sort of argument used to persuade
someone to commit a fallacy.

** BEWARE OF COMMON FALLACIES **

(A) ARGUMENTUM AD BACULUM (appeal to force)

This fallacy occurs when one appeals to force or the threat of force to cause someone to
accept an inference or conclusion.  It is resorted to when evidence and rational arguments
fail.

Example: Senator, I highly suggest that you vote favorably on Bill #1007 or we might
be forced to withdraw all support in your campaign and that would be most
unpleasant.

(B) ARGUMENTUM AD HOMINEM (abusive)

It is an “argument directed to man.”  It occurs when one attacks the person who made the
assertion instead of trying to disprove the truth of what is asserted.

Example: Congressman Jones’ economic policies have no validity because he was
removed from office for taking a bribe.

(C) ARGUMENTUM AD HOMINEM (circumstances)

When two people are disputing, one may ignore the question of whether his own contention
is true or false and seek instead to prove that his opponent ought to accept it because of his
opponent’s special circumstances.



Example: The reply of the hunter when accused of barbarism in sacrificing animals to
his own amusement.  He responds to his critic:  “Why then do you feed on
the meat of harmless cattle?”

(D) ARGUMENT AD IGNORANTIUM (argument from ignorance)

This fallacy takes place when someone alleges a proposition is true merely because no one
can prove it false or vice versa.

Example: (A) May must have committed adultery because you can’t prove that
she didn’t.

(B) There must be ghosts because nobody has ever proved there are
none.

(E) ARGUMENTUM AD MISERICORDIAM (appeal to pity)

This is where pity is appealed to for the sake of getting an inference or conclusion accepted.

Example: Confides the youth who murdered his parents and then pleaded for leniency
on the grounds he was an orphan.

(F) ARGUMENTUM AD POPULUM (popularity appeal)

Here, one directs an appeal “to the people” to win assent to a conclusion unsupported by
good evidence.  It is an attempt to win popular assent to an inference by arousing feeling and
enthusiasm - consider the advertisement of the propagandist.

Example: Either eat Wheaties or you’ll never be an Olympian.

(G) ARGUMENTUM AD VERECUNDIAM (appeal to authority)



The argument  deals with winning assent to an inference by appealing to the feeling of
respect people have for the famous.  Where a proposition is claimed to be literally true solely
on the basis of its assertion by an authority and without additional foundation, it fails.

Example: (1) Our expert, Dr. Jenkins, is recognized as the foremost authority in
the world on vehicular stability and, therefore, he must be correct.

(2) Jim Palmer wears ABC brand underwear, so obviously this is the
best brand for athletes to buy.

(H) ACCIDENT

This fallacy consists  in applying a general  rule to a particular  case  whose “accidental”
circumstances render the rule inapplicable.  In Plato’s Republic, for example, an exception is
found to the general rule that one should pay one’s debts:  “Suppose that a friend when in his
right mind had deposited arms with me and he asked for them when he is not in his right
mind, ought I give them back to him?  No one would say that I ought or that I should be
right in doing so...”  What is true “in general” may not be true universally and without
qualification because circumstances alter cases.

Example: People who hit other people should be punished.  Therefore, Rocky Balboa
should be punished because he hits all his opponents.

(I) CONVERSE ACCIDENT (hasty generalization)

If one considered only exceptional cases and hastily generalized to a rule that fits him alone,
the fallacy committed is that of converse accident.

Example: Considering the effect alcohol has on someone who abuses it, one may
infer that all liquor is harmful and urge that its sale and use be forbidden by
law without having seen liquor used properly.

(J) FALSE CAUSE (post hoc ergo propter hoc or non causa pro causa)



The first means to mistake what is not the cause of a given effect for its real cause.  The
latter is the inference that one event is the cause of another from the bare fact that the first
occurs earlier than the second.

Example: Frank takes 500 mg of Vitamin C every day.  No wonder he can dead lift
500 pounds.

(K) PETITIO PRINCIPII (begging the question)

Where you assume as a premises for your argument the very inference you tend to prove, the
fallacy committed is that of begging the question. If the proposition is acceptable without
argument, then no argument is needed to establish it, and if the proposition is needed to
establish it and if the proposition is not acceptable without argument, then no argument
which  required  its  acceptance  as  a  premise  could  possibly  lead  anyone  to  accept  its
conclusion.

Example: The bank robber walks up to the teller  and while pointing a sawed-off
shotgun at her head says:  “Fill this bag with money or I will blow your
head off.  Now, will you fill the bag or not?”

(L) COMPLEX QUESTION

These are fallacious in that these questions presuppose that a definite answer has already
been given to a prior question that was not even asked.

Example: (1) “Where did you hide the evidence?”

(2) “Have you stopped beating your wife yet?”

(3) “Have you given up your evil ways?”

(4) “After you took the purse, did you go to your car and run into the
adjacent building?”



Obviously, the complex question fallacy occurs most often in dialogue:

Question: You won because you cheated, didn’t you?

Answer: No.

Question: So you admit you cheated?

(M) IGNORATIO ELENCHI (irrelevant conclusion)

This is committed when an argument purporting to establish a given inference is directed
toward proving a different conclusion.

Example: Where a prosecutor attempts to prove defendant is guilty of murder but
only argues that murder is a horrible crime.  He may very well succeed in
proving that conclusion.  But when he infers that the defendant is guilty
because  murder  is  a  horrible  crime,  he  has  committed  the  fallacy  of
irrelevant conclusion.

You may ponder, does this argument really ever fool anyone?  Certainly.
During this course of extended discussion, fatigue or boredom may lead to
inattention or errors and irrelevancies may pass unnoticed.  Or, the speaker
may first discuss matters winning him approval and acceptance and this
attitude may tend to be transferred to his final conclusion by psychological
association rather than by deductive reasoning.

(N) DIVERSION

This is committed when one digresses from the issue and tries to focus attention elsewhere.

(O) EXTENSION

This is similar to diversion.  It is where one takes the point of view or conclusion of an
opponent and improperly exaggerates it to make it appear absurd.



(P) PETTIFOGGING

This is where an advocate enumerates on petty issues.  He attempts to make an issue of
something trivial.  An example is where Dr. Jones, when deposed, said plaintiff’s injuries
were  “very  bad.”   At  trial,  the  doctor  testified  that  the  injuries  were  “severe.”   The
pettifogging defense lawyers try to impeach on the grounds that the doctor’s trial testimony
is inconsistent with his deposition testimony.

Fallacies are really pitfalls into which we may tumble as lawyers in our reasoning.  Regard fallacies
as danger signals to keep us away from incorrect argument.  Familiarity with these errors and the ability to
analyze them may very well keep the advocate from being deceived by them.  There is no sure way to avoid
fallacies.  Avoiding fallacies of relevance requires constant vigilance and awareness of the many ways in
which irrelevance can intrude.  (See Copi, Introduction to Logic, 3d. Ed. (Collier MacMillan 1968); Moore,
Creative and Critical  Thinking (Houghton Mifflin Co. 1967); Quine,  Methods of Logic (Holt,  Rinehart
1959).)

The successful advocate must master a working knowledge of inferences.  This means knowing what
they are and, just as importantly, knowing what they are not.  Use logic and reasoning in your analysis of
legal issues and be ever watchful of false arguments that may be used against you.

*DECISION MAKING*

As you analytically prepare your case for litigation, you as the trial advocate will continuously be
involved in the process of decision making.  Who do I call as my first witness?  What questions do I ask of a
particular witness?  What key areas of questions must I cover during the voir dire?  In his book entitled
Creative and Critical Thinking, Professor W. Edgar Moore notes that there are five basic phases of decision
making.  Professor Moore notes that the “general procedure for applying creative and critical thinking to any
problem can be described as a cycle with five phases.  The cycle need not and should not be followed rigidly
in the sense that each phase must be completed before the next is begun.  In practice, you may go back to an
earlier phase or work on several phases simultaneously.  But if you are to have any real assurance that your
ultimate decision is sound, all phases must be completed.  The details of each phase will vary with the
problem, but the general principles apply to all situations.”  (See Moore,  Creative and Critical Thinking
(Houghton Mifflin Co., 1967.)

Following Professor Moore’s comments on decision making in terms of critical thinking or arriving
at “inferences” based upon premises (in dealing with circumstantial evidence matters), the trial lawyer should
begin immediately to practice using the cyclical phases with his own problems.  Just reading or talking about
effective and critical thinking will not suffice.  You can only acquire these skills through continuous practice.



Consider well these five phases of decision making as you approach your analysis of the circumstantial
evidence case:

Phase One: Recognize and define the problem.

Phase Two: Gather information - investigate - collect data.

Phase Three: Form tentative conclusions.

Phase Four: Test your tentative conclusions.  (The objective of this phase is to “criticize” all
tentative conclusions by testing them for accuracy, truth and reliability.)

Phase Five: Evaluate and make your decision to arrive at your conclusion.  (Keep in mind that
the minimum degree of liability you need before accepting or acting on a conclusion
or  inference will  vary with the attendant  circumstances.   In  criminal  cases,  the
degree of reliability is “beyond a reasonable doubt.”  On the other hand, in civil
cases,  the degree of reliability is said to be that of “by a preponderance of the
evidence.”)

Now, as an advocate, you know that working with evidence involves the intricate application of
reason and critical thinking and problem solving.  You are trying to prove that two plus two really does equal
four.  It is a search for accuracy - truth - for a particular degree of soundness or reliability in your argument.
To properly prepare the case, you must constantly evaluate and reevaluate your premises and conclusions and
critically analyze them to be sure that you are correct.  Negate fallacies.  Negate the pitfalls.  Analyze and re-
analyze.

(b) EMOTION 

On the subject of emotion as a second major area dealing with motivating someone to believe a
certain way, we are really dealing here with the inner self or the inner being.  When you think of emotion,
think of feeling and desire and “gut reactions.”  Never forget the human side of a given fact situation as you
prepare for and ultimately deliver your opening statement.  Ask yourself early on in the preparation for trial:
“How do I want the trier of fact to FEEL?”

We have all heard the stories about the legendary Knute Rockney and his tremendous and even
phenomenal motivation techniques.  Yes, he was a technician.  Yes, Rockney was a tactician.  Yes, he was a
master of strategy.  He knew his football and he knew it well.  He knew his players and he knew them well.
Nonetheless, the most important ingredient in his success over a brilliant coaching career was in that he knew



how to motivate his players emotionally.  He could pump them up like no other coach of his time.  That
pumping up is what emotion is all about.

The emotional approach to persuasion is not really so much persuasion per se as it is psychology.
Jane can think of no valid or logical reason to elope with David, yet she is “persuaded” to do so because of
her feeling - her emotions.

Juror #3 wants to convict not because logic and reason tell her the defendant is guilty but because the
prosecutor has convinced her that the accused is a miserable do-nothing who deserves nothing better than jail.
Somehow emotions or feelings have persuaded someone to do something - even though the reasoning may
not be based upon logic.  Hence, we see that fallacies in argument can often be persuasive especially when
overridden by emotional appeal.

B. PSYCHOLOGY DEFINED

Psychology is the science of the mind; psychology tries to explain why people act, think and feel as
they do.  As psychology analyzes mental processes, so sociology analyzes social processes.  (The World
Book Dictionary.)  The aim of psychology is to develop a better understanding of human behavior and
experience.  Psychologists normally define psychology as “the science of human behavior.”  (Norman L.
Munn, Introduction to Psychology)

C. MAKE THE JURY ACTIVE PARTICIPANTS

Experience teaches us that “generally” a more involved jury is a more interested jury, thus making it
a group of citizens that cares more about the intricacies of what is involved, what is happening and what has
happened, and a group that cares more about the real meaning of the outcome.  Be eager to involve the jury
more in your case.  Here are some simple ways of doing this:

1. Quality and creative use of demonstrative evidence during your trial.

2. Continued eye contact - looking at the jury - throughout the presentation of your evidence.
In other words, looking at the jurors when you ask questions on both direct and cross-
examination.

3. Filing a pretrial motion with the court entitled “Motion to Allow Jurors to Ask Questions.”  

4. Filing a pretrial motion with the court entitled “Motion to Allow Jurors to Take Notes.”



5. Requesting that the court allow the jurors to have individual sets of exhibits for their own
utilization.  As an example,  there may be a critical  piece of correspondence that is “in
evidence” in the case.  Although it is true that this piece of evidence can be discussed by
witnesses and it can be “blown up” and mounted on hard boards for demonstrative purposes,
it is also wise to consider using a “visual presenter” (or ELMO) for purposes of showing it to
the jury.  You should also consider having an individual copy of the letter made for each one
of the jurors.

Take all steps that you can within reason and within the bounds of the law to get the jurors “involved” in the
trial.  Bring them “into the arena” and don’t let them just sit there as observers and listeners.

D. WORDS IN ACTION IN THE COURTROOM

Use power language.  Use authoritative language.   Talk to your juror psychologist  (or  to  your
partners) about the actual words that you use in order to phrase various questions, arguments, examples,
analogies and much more.

A quick example of the use of “power language” versus “weak language” is as follows:

Power Language - Mary was wearing her seat belt at the time of this collision.  She acted in
a safe manner looking out for herself as well as for the safety of others.

Weak Language - I think the evidence will tend to show that Mary had her seat belt on when
this accident occurred.  She was probably trying to be safe and look out for herself as well as
for others.

Consider also the phraseology that you use.  Let me just give you one example - something that I
learned years ago from Dr. Elizabeth Loftus of Seattle, Washington.  Several years ago, she interviewed 40
people in Los Angeles about their headaches and headache products.  These people were interviewed under
the belief that they were participating in market research on these products.  Two questions which she asked
were crucial.  One asked about products other than that being used, in one of two wordings:

(1) In terms of the total number of products, how many other products have you tried?  1?   2?
3?

(2) In terms of the total number of products, how many other products have you tried?  1?  5?
10?



The one/two/three subjects claimed to have tried an average of 3.3 other products, whereas the one/five/ten
subjects claimed an average of 5.2 other products.  Somewhat more subtly, Dr. Loftus asked a question about
the frequency of headaches in one of two ways:

(1) Do you get headaches frequently, and, if so, how often?

(2) Do you get headaches occasionally, and, if so, how often?

The “frequently” subjects reported an average of 2.2 headaches per week, whereas the “occasionally” group
reported only .7 headaches per week.  Dr. Loftus concluded - through this and many other studies - that the
question asked affects  the answer a subject  gives to a question, even about the subject’s past  personal
experiences.  I give you this above example just to demonstrate that the mere wording that is used in a
question  more  often  than  not  dramatically  affects  the  answer.   [Consider  asking  “How fast  were  you
driving?” as opposed to “At what speed were you operating your motor vehicle?”]

E. EXAMPLE AND ANALOGY

Example and analogy is by far the greatest form of persuasion known to humanity.  Example and
analogy provides the person to be persuaded with a common bonding or a way of relating to the issue at
hand.

F. CREATING WORD PICTURES

Articulate factual scenarios so as to allow the jurors to visually “see” what happened in their minds.
Consider the following example as a way one lawyer previously began his opening statement in a wrongful
death case involving a child:

“We bring you today a case unlike the normal course of human events.  We bring you not
the case of children burying a parent, but rather the case of a young mother and father
standing on a hillside under a tree at the gravesite of their little girl.”

G. DRESS AND APPEARANCE

All trial lawyers should read - and learn and understand the concepts contained in - the book Dress
for Success.  Trial lawyers need to dress in a common sense way and authoritatively.  A blue suit lacks
authority when it is accompanied by a colorful tie with clown faces all over it.



Remember that “persuasion begins in the parking lot.”  Jurors begin to size you up as a human being,
a person and a trial lawyer as soon as they lay their eyes on you, whether it be in the parking lot, the
courtroom, the snack shop in the courthouse or elsewhere.  They will make judgements about you - right or
wrong - based upon your hair and the way you comb it or wear it; your shoes and whether or not they are
shined or look like they cost $600; your jewelry; your spike heels or your earrings; and every other little thing
about you in terms of how you appear and how you dress.  Dress authoritatively and in a sincere meaning
way and you will be fine.  If you are dressing to impress people, you can rest assured that you will offend
others.

H. PRIMACY AND RECENCY

This is a simple but well-respected and well-accepted principle:  People tend to believe and accept as
true and accurate that which they hear first and that which they have heard most recently.  That which is
heard and seen and understood first and last is said to have a much bigger impact upon the listener or hearer
or observer than “what’s in the middle.”

I. ARGUMENT DISTINGUISHED FROM PERSUASION

Remember that argument is the art of using words or language to give evidence, or reasons, for or
against something.  On the contrary, words are not necessary in all instances in order to persuade.  Flirting is
one example of how someone can persuade another without the use of any words.  When one flirts with
another, it becomes obvious to the other that the one doing the flirting is in some way attracted to the other
person.  Yet, no words are used.  When someone cries, it generally is obvious to others that the person is sad,
or disappointed, or depressed or in some other way acting out an emotion.  We are persuaded of this without
the person ever uttering a single word.  In short, persuasion comes in many, many forms, while argument
only comes in the form of words or language.

In opening statement, rules of procedure, and case law decisions, tell trial advocates that they simply
cannot argue.  Argument is considered improper in the opening statement.  However, there is not known to
the author a single statute, or rule of procedure or case law decision which says that persuasion is improper.

J. DEFINITION OF “THEME”

The word or term “theme” has been defined in the  American Heritage Dictionary of the English
Language as follows:  (1) a topic of discourse or discussion, often expressible as a phrase, proposition, or
question.   (2) an idea, point  of  view, or perception embodied and expanded upon in a work of art;  an
underlying or essential subject of artistic representation.  (3) a short composition assigned to a student as a
writing  exercise.   (4) in  music  -  a  melody  forming  the  basis  of  variations  or  other  development  in  a
composition.

In the text, Courtroom Communication Strategies, Larry Smith and Loretta Malandro discussed the
topic of developing your case theme as follows:



“Every case should have a case theme.  A case theme is a thread that runs through the entire
case.  It should be cemented in such a fashion that it becomes a psychological anchor.  That
is, when you present the case theme, the words ought to be said the same way with the same
tone of voice, from the same spot, and with the same gestures every time.  This anchor or
theme should run throughout your case.

“What is a theme?  A theme is a series of words said together, hopefully 10 or fewer words,
that changes why your client should win and win big.  Possible case themes should be
contemplated from the time you start handling the file.  Put a pocket in the file and deposit
theme ideas there.  Start thinking of the case by beginning with the phrase, “This is a case
of....”  If you think of your case as “This is the case of...,” you will usually arrive at one or
two or three words that set the tone of the case.  This then becomes a case theme.

“In addition, case themes need to be psychologically acceptable to the jurors.  [They should
tie  into  the  communication  principle  that  people  use  stereotypes  to  organize  their
perceptions.]  For example, your case theme might encompass the idea that human life is
valuable, a very acceptable value.  Or, it might encompass the idea that just debts ought to be
paid.  Most everyone accepts this theme as a fact of life.

“Two examples of case themes are appropriate to illustrate the point.  In one case, a one-
and-one-half-year-old  child  was  partially  blinded  and  brain  damaged  as  a  result  of  the
osteopathic  anesthesiologist  failing  to  promptly  treat  a  laryngeal  spasm.   The  evidence
indicated that whether or not he failed to notice the onset of the laryngeal spasm, during the
resuscitation attempt, he had thrown instruments across the recovery room.  Various themes
were contemplated.  One finally was chosen and worked very well:  “This is the case of a
professional who panicked.”  This phrase:  “the professional panicked” was used throughout
the trial very effectively.  It was used as the case theme.  It was the thread that held the case
together.  Every time it was used, it was anchored.

“Another example is the case of a plant built by a large, well-known construction company.
The plant blew up and seriously burned one man and killed another.  The evidence showed
that in constructing the plant the defendant construction company had installed 132 valves
backwards and violated known safety standards.  They had installed valves which bleed
volatile  hydrocarbons  directly  into  the  atmosphere.   The  explosion  occurred  during  an
attempt to correct the bleed into the atmosphere.  In that case, the theme was:  “Instead of
building an oil refinery, they built a bomb.”  Throughout the case, the jury heard about the
contractor who contracted to build a plant and instead built a bomb.

“The knack for developing a case theme, like swimming or riding a bicycle, comes with
practice.   In  some  instances,  such  as  a  rear-end  collision  where  the  defendant  admits



liability, your theme may simply be a stock-trade theme like the value of human life or it
may be focus on the injury.  For instance, if the case involves a man who had asymptomatic
osteoarthritis made symptomatic by trauma, perhaps the theme should be:  “This is the case
of the man with the egg-like neck.”  But whatever themes you develop, each case should
have a theme, it should be as short as possible, and it should sum up your case and your
major proposition as to why your client should prevail.”

In Herbert J. Stern’s great treatise on advocacy, Trying Cases to Win, he discusses the meaning and
critical importance of the case theme and refers to it as “the principle of the whole.”  According to Stern, in
his book:

“It takes real self-discipline to pitch enough of your personal commitment into your case to
establish  its  credibility,  while  simultaneously  withholding  the  overt  partisanship  that
destroys your credibility with the jury.  It takes even more self-discipline - which may often
require you to jettison some arguments - even a possible winner - in order to maximize your
chances to win.”

Stern states that psychologists call this phenomenon “the principle of the whole.”  Stern states that it
rests, in part, on four cornerstone premises:

“(1) Everyone, including jurors, remembers a general principle, an overall theory, a
central theme, if you will, better than individual details.

“(2) Jurors feel a need to resolve conflict and that need gets critical as the trial nears its
end.

“(3) Jurors get nervous when offered alternative positions by the suitor.  It tends to
destroy their confidence in all of his positions.

“(4) Jurors look for that one explanation, that one central theme, that best reconciles the
greatest number of discrepancies.

“Some call this last point the “Rosetta stone” approach to life.  We all have it.  Whatever
life’s problem, we all want to think there is some simple solution to it, somewhere:  a master
key, a formula, which - if we could but find it - would unlock the secret to success.  We want
to believe this because it provides the possibility of a shortcut around the thicket of hard
work and perseverance, which is the only true Rosetta stone to success in life.”



Another legal philosopher on this subject of “case themes” is Ann Fagan Ginger.  In her book, Jury
Selection in Civil and Criminal Trials, she discusses case theme in depth.  In Ginger’s words:

“Every case has a major theme that brings all the threads of the case together.  If the jury can
understand and accept the theme, you should be able to win the case.  Developing the theme
is a high priority during pretrial.

“In order to find the theme, and to separate it from various subthemes, you need to become
immersed in the case.  One good way to get started is to go to the scene of the tort, crime, or
incident.  The purpose is to see, smell, hear, feel, and taste the surroundings in order to
approximate the sensations of the participants and to figure out how best to present these
feelings to the jurors through testimony.  In the process, you try to walk in the shoes of the
client and other participants -  the victim, opposing party, and key witnesses.

“Determine the theme - (early in the case) - give it a name, and repeat it throughout the trial.
The name should be short enough to fit in a parenthetical description of the case that a
reporter might write.  Develop a theme that goes with the current, with the conscience of the
community from which the jurors come, so that it  is easily acceptable to a majority of
jurors.”

Author Richard A. Givens in his advocacy book, The Art of Pleading a Cause, discusses case themes
as follows:  The key to effective presentation of a case is a central theme to which all subordinate points can
be related.  In order to retain the attention of the trier of fact, the central core of the case must be able to be
explained.  Preferably, it should be able to be stated in one sentence that can be delivered in 15 seconds or
less.  Any amount of subordinate detail can support a theme of grand simplicity so long as it is related to
equally succinct subthemes in a pyramidal structure.

In terms of proving the injury (or proving damages in a personal injury or wrongful death case), your
case theme can be defined as follows:  A short, plain and simplistic statement or phrase that projects the
visual image of your case directly into the minds of the jurors.  Your case theme must have meaning.  Your
case theme must be credible.  Your case theme must have impact.

K. “CASE  THEME”  AND  “CASE  THEORY”  ARE  TWO  DIFFERENT  THINGS
[THEY’RE DIFFERENT!  THEY ARE NOT THE SAME THING!]

I have often heard lawyers use the term “case theme” and “case theory” interchangeably.  This can
be dangerous as they are not the same thing at all.  Keeping in mind what has been stated above with respect
to definitions of “case theme,” it is now important to set forth a definition or at least an understanding of the
meaning of “case theory.”



The new college edition of the American Heritage Dictionary of the English Language defines the
word or term “theory” as follows:  (1) systematically organized knowledge applicable in a relatively wide
variety of circumstances; especially a system of assumptions, accepted principles and rules of procedure
devised to analyze, predict or otherwise explain the nature or behavior of a specified set of phenomena.
(2) abstract reasoning; speculation.  (3) broadly, hypothesis or supposition.

Should we turn to the classic, standard, definitive Roget’s International Thesaurus, we will find the
following words to be synonymous with “theory”:  belief, explanation, idea or supposition.  On the other
hand, we find these words to be synonymous with the concept of a “theme”:  morphology, story element,
topic or treatise.

In preparation for this lecture and paper, I conducted what I would certainly refer to as a highly
informal survey.  When I asked three lawyers, “What is it that you would tell me if I asked you to tell me
about your theory of a given case?”  The three responded as follows:

Lawyer #1 - “I would give you my idea or analysis of how a collision occurred or how an
explosion happened.”

Lawyer #2 - “I would give you my position as to how the accident would be reconstructed or
how the thing happened.”

Lawyer #3 - “I would review with you the sequence of events about the incident - in other
words, how it took place.”

Indeed, each of these three lawyers is talking about a “case theory” and not a “case theme.”

In Professor James W. McElhaney’s book entitled  A Practical Primer on Trial Advocacy - Trial
Notebook, he discusses what the “theory” of a case is all about.  According to McElhaney, each case has a
“legal theory” and also a “factual theory.”  However, the actual “theory of the case” is the basic, underlying
idea that explains not only the legal theory and factual background, but also ties as much of the evidence as
possible into a coherent and credible whole.  Whether it is simple and unadorned or subtle and sophisticated,
the theory of the case is a product of the advocate.  It is the basic concept around which everything else
revolves.  In essence, your theory of the case is your idea about how it happened (and perhaps how it could
have been prevented).



L. BASIC PRINCIPLES IN ESTABLISHING AND UTILIZING A CASE THEME IN
PERSONAL INJURY, WRONGFUL DEATH AND OTHER TORT CASES

Principle #1 - Create and mold your case theme as early as possible in the handling of the case.

Principle #2 - Be flexible and adaptable after you have created and molded the initial case theme as 
you may want or need to adjust it or change it as you move forward with the litigation and discovery.

Adaptability is a necessity.

Principle #3 - Consider optional or alternative case themes.

Principle #4 - Consider, create and use subthemes.

Principle #5 - At trial, never do or say anything inconsistent with, or contradictory to, your theme.

Principle #6 - Develop your case theme so that it can be stated in as few words as possible.

Principle #7 - Create and develop a case theme that is simplistic in concept.

Principle #8 - Create and develop a case theme always anticipating your opposition’s comments,
arguments and attacks as against your case theme.

Principle #9 - Create and develop a case theme that is morally, socially and practically acceptable to
the jurors.

Principle #10 - Don’t switch your case theme in the middle of the trial unless you have concluded
that your ship is sinking and it is time to fire all guns.

M. SEVEN-STEP  METHOD  ON  HOW  TO  CREATE  AND  DEVELOP  A  CASE
THEME



Step #1 - Learn, know and understand the facts by dissecting every aspect of the case.  Know
every scenario.  Know the testimony of every witness.  Know the possible variations of testimony that may
occur at trial.  Leave no stone unturned in terms of knowing and understanding the facts.

Step #2 - Know and understand the legal positions of all parties involved.

Step #3 - Know  and  understand  the  defenses  and  the  probable  (and  possible)  defense
strategies.

Step #4 - Have your case objectives and case goals in clear focus.

Step #5 - Know and  understand  the  local  and  regional  community  attitudes  and  beliefs.
Additionally, be aware of current events that may cause you to need to adjust the case theme.  Such as, for
example,  when a major event occurs in the local community  like defendant corporate sponsorship of a
community bailout or a catastrophic event that may have affected many individuals within the community.

Step #6 - Determine the image that you want to project and portray during the trial in terms of
the “image of the case.”  This can be best developed through a lot of brainstorming and cerebration and also
through the use of mock trials, focus groups, along with the help of the jury consultant or juror psychologist.

Step #7 - Articulate the image by putting your case theme into a succinct and powerful “case
theme.”

N. SAMPLES AND EXAMPLES OF CASE THEMES ON DAMAGES ISSUES THAT
HELP YOU PROVE THE INJURY

Sample #1 - In a wrongful death case involving a 12-year-old girl, the following case theme was
utilized  (and was fully  articulated  in  opening statement  although discussed in  voir  dire):   “Ladies  and
gentlemen, we bring you a case today unlike the normal course of human events.  We bring you not the case
of children burying a parent, but rather the case of a young mother and father standing on a hill under a tree at
the grave site of their little girl.”

Sample #2 - In a fraud and tort of outrage suit where plaintiffs were an evangelist and his wife who
had been defrauded in the purchase of a Christian broadcasting television station, the theme of the case was
stated as follows:  “This is a case about a con man and his wife purportedly selling a Christian broadcasting



T.V. station to a young husband and wife that the con man sucked right into his scam.  It is a case of fraud
and dishonesty.  It is about a scam with a trail of victims.”

Sample #3 - In a case involving the wrongful denial of health insurance benefits, the case theme was
articulated in the following manner:  “This is a case about a young and vibrant teenage girl whose heart
stopped while at school.  It is a case about the two insurance companies that coldly and wickedly turned their
backs on her when the bills came due.”

Sample #4 - The following theme was developed by Howard Nations and Larry Smith.  In a rear-
end collision, a young man was struck so hard that his head broke the rear window of the truck and he
sustained brain damage.  The case occurred because a laundry truck driver was changing lanes quickly in
heavy traffic and did not see the plaintiff bring his vehicle to a stop in front of him.  The theme for that case
was:  “An erratic lane change led to a catastrophic life change.”  That theme obviously said everything about
the case.  It said it was a serious case and that the injuries had substantial effect on the plaintiff’s life.  It states
that the injuries occurred because the defendant was negligent in changing lanes.

Sample #5 - “An ounce of prevention is worth a pound of cure.”

Sample #6 - “Safety first, not last.”

Sample #7 - “Common sense accountability.”

O. THE  THEME  OF  THE  CASE  SHOULD  BE  REPEATED  WITH  EVERY
OPPORTUNITY

Although throughout the trial you will repeat the words and phrases that make up your case theme,
keep in mind that you want others to repeat it as much as possible.  You must make sure at every stage of the
trial that your theme is very clear to the jury.  You want to repeat that theme effectively by approaching the
same basic theme from several different positions in your proof.  Use it during the direct examination of your
witnesses.  Use it during the cross-examination of the defense witnesses.  Use and repeat the theme in voir
dire,  opening statement,  during arguments  that  may be heard in  front  of  the jury dealing with  various
objections.  And certainly repeat it throughout summation.

P. THE FOUR INGREDIENTS OF AN EFFECTIVE CASE THEME

Ingredient #1 - An effective case theme is easy to remember.



Ingredient #2  - An  effective  case  theme  is  something  that  a  favorable  juror  can  use  during
deliberations.

Ingredient #3 - An effective case theme makes sense and is consistent with the jurors’ concepts of
fairness and justice.

Ingredient #4 - An effective case theme is consistent with and supported by the evidence.

[The above case themes written and discussed in various presentations by Attorney Jim Perdue and
Ira Leesfield.]

Q. POWER LANGUAGE

It is imperative that you use power language - where possible and where credible - as a part of the
phraseology of your case theme.  The more memorable and forceful the phrase (or theme), the more impact it
will have in a favorable way upon the jury.  A series of key words or phrases have been developed by
Attorney Jim Perdue for purposes of incorporating them into a case theme:

1. needless, senseless, endless

2. maximum side impact

3. came out of nowhere

4. tragic and avoidable collision

5. tragedy and courage

6. freedom and independence

7. innocent

8. impacting of iron and steel

9. crashing impact of tons of metals

10. recipe for disaster

11. a tragedy that has maimed my friend

12. crippling injuries

13. painful and agonizing disruption of flesh



14. brain damage and paralyzing injury

15. struggle for independence

16. catastrophic consequences

17. nightmare of tragedy

18. maiming and misfortune.

The use of power language and power words is vital with respect to your case theme.  Use “crash”
instead of “accident.”  Don’t say things like:  “May I suggest to you that it probably happened this way...”
Don’t say:  “I think this is what you will find...”  Be a persuader of conviction and confidence.

R. DAMAGES AIN’T NO “TAG-ALONG”

It is baffling to me how many lawyers think of the presentation and proof of damages as somewhat
of a “tag-along” to liability.  I know of lawyers who try premises liability cases, auto crash cases, medical
malpractice cases, product liability cases, and much more, who consistently do brilliant work in the litigation,
discovery and trial of the case on the aspect of liability, seeming to always “get a verdict” and who pay
minimal attention to the damages case.  Jurors need to learn and hear about and know about your damages
and injuries right from the start, and it needs to be repeated throughout voir dire, opening statement, your
case-in-chief,  the cross-examination  of  opposing witnesses,  summation,  and even during objections and
arguments that may be heard in front of the jury.  The jurors need to see, feel, hear, taste and touch the
damages aspect of your case wherever and whenever possible.  It is your responsibility and duty to see that
this gets done.  Accordingly, the trial advocate representing the plaintiff must try to incorporate damages
aspects into the case theme.  As, for example, in a case with severe injuries from a severe rear-end impact
where the case theme began as follows:  “For just a moment he broke his attention and in just a moment it
broke her neck.”

S. IT IS STRONGLY RECOMMENDED THAT YOU READ, STUDY AND REVIEW
A GREAT ARTICLE AUTHORED BY AMY SINGER, PH.D. IN 1994 ENTITLED
“JURY -  VALIDATED TRIAL THEMES:   HOW TO ESTABLISH,  ENHANCE
AND EMPLOY SUCH THEMES FOR COURTROOM SUCCESS.”

T. PSYCHOLOGICAL ANCHORING



The best review and analysis of the subject or concepts dealing with psychological anchoring as it
pertains to the work of trial lawyers can be found in the great treatise entitled Courtroom Communication
Strategies, written by Lawrence Smith and Dr. Loretta Malandro, published by The Michie Company.  A few
brief sections from that treatise will be reprinted here (with permission from author Lawrence Smith).

“§4.34  Using anchoring techniques

“Anchoring techniques are a means of locking in a particular experience, event, or a major point for
jurors.  The principle behind this comes out of neurophysiological connections which simply says
that any element of any experience, when repeated, brings back all elements of the experience.  For
example, remember “your song” with a particular lover.  Even though the relationship may have
occurred over twenty years ago, when you hear the song, you will find that it will bring back the full
original experience.  That tells us that any associational method which triggers events in the mind,
will bring up the whole experience.

“In the courtroom, what you want to do is illicit the emotional state that you want the jurors to have
and then the moment they begin to feel that state (which you can identify or validate through facial
expressions,  skin  color  changes,  breathing  patterns,  eye-movement  changes),  then  you want  to
anchor that state so that you will be able to call it up at a later time.  For example, let us assume that
you are now using photographic stills in your opening statement which you are using to build to a
peak.  What you want to do at this point is build it to a high peak and when you see the jurors sitting
on the edge of their chairs, leaning forward, and listening very carefully, anchor that event, maybe by
moving to a particular spot in the courtroom and standing there while they are in that heightened
emotional state.

“This form of anchoring sets up a conditioning pattern.  What you are now doing is conditioning that
spot which becomes a stimulus or trigger later to elicit the same emotional state or experience that
they had at that moment.  This anchor will only be effective if you use the exact same location.  You
have to be precise each time that you use the anchor in order to elicit the emotional state.  After you
have anchored a sport to a particular emotional experience and later you return to the same spot, it
will trigger a recreation of the emotional experience without the spoken word.

“What this does is allow the jurors to go back and feel a particular emotion without your having to
take them through the entire process again.  This is very useful in closing argument when you want
to trigger jurors’ emotions on various points.  If you set your anchors up throughout the course of the
trial, you will be able to use them effectively in closing to create a very strong emotional impact.

“§4.35  - How to anchor



“Anchoring can be accomplished by various methods.  Several of the common methods of anchoring
involve the use of different types of marking systems.  For example, you can anchor with space,
anchor with vocal marking, anchor with eye movement and facial behavior, or anchor with gestures.

“To anchor with spacial marking, select a particular area that you are going to use as a sensitive spot.
If you are limited to the podium in the courtroom, all you have to do is move to the side of the
podium.  This anchor will work if you move to the side of the podium only to present the critical
information and when you have the jurors in a particular emotional state.  Keep in mind what you are
trying to do is to condition the jurors to a certain emotional response.  As the individual begins to
fully experience the emotion as evidenced by nonverbal behavioral changes, move into your anchor
position, (e.g., move to the left of the podium) and deliver your information.  Then move back out of
the anchor position until you want to elicit that state again.

“You can do this same type of marking with eye-movement and facial behavior.  As you are giving
critical information, you can use eye contact to mark it.  In other words, you can anchor by looking at
the jurors in a certain way or by using a particular facial  expression.  In addition, you can use
gestures.  For example, if you are going to bring your hand up in the air at a particular point, use a
particular gesture, but only use it repeatedly and consistently with the same type of information.

“§4.36  - When to anchor

“You should anchor any emotional experience that you want jurors to have.  For example, if you’re
the plaintiff’s attorney and you can work the jurors to a highly emotional state, you want to anchor
that state.  You can also anchor your critical points or your case theme, because this is information
that you want the jurors to remember, but you have to do it when you create a particular emotional
state.  Because you are trying to anchor an emotional state, what you want to do then is to get the
jurors to experience a particular emotion which supports your client.

“If  you are  the  defendant’s  attorney,  you may want  to  anchor  a  very  matter-of-fact,  objective,
distancing state so the jurors stay unattached to what is going on.  For example, the defendant’s
attorney might want to place the jurors in a highly objective state, or into a factual state which can be
anchored.  You can anchor specific emotional states that you want the jurors to feel and experience at
a later time.  You can also anchor critical information or major points in the same manner.

“§4.37  - Collapsing anchors



“Collapsing anchors actually involves the strategy of neutralizing an anchor that has been set up by
opposing counsel.  For example, let us assume that opposing counsel has built an anchor with a
particular sensitive spot in the courtroom.  The way you can collapse this anchor is to change the
feeling the jury will experience when you go to that spot.  If your adversary has used a particular spot
for a highly dramatic point when the jurors are experiencing fear, for example, what you want to do
is get the jurors to experience a new emotion, such as relief or relaxation and anchor that in with a
cough or another behavior.  After you have anchored in this state, move into that same sensitive
space that your adversary used after you have gotten the jurors to experience the new emotion.  This
will collapse the existing anchor.  Now the jurors will experience the new emotional state while
you’re standing in that same sensitive spot.”

U. CONCLUSION

A jury trial is truly a lesson in applied psychology.  Never forget that!  As soon as the trial advocate
throws out of his or her mind the psychological aspects of trial by jury, that advocate is doomed, as is the
case.  Train yourself to become a logician.  Train yourself to become a lay psychologist.  Train yourself to
understand the true meaning of persuasion through psychology.


