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MONTANA SUPREME COURT DECISIONS

STATE TORT LIABILITY CAP

Atlantic Specialty Ins. v. McElyea, OP 20-533, 2020WL6585654 (Justice Shea) [MTLA
members, Jonathan Cok & Travis Kinzler]

Facts: Sarah Daniels suffered catastrophic injury on January 12, 2017 when a Gallatin County
snow plow crashed into her car.  The County’s insurance included a combined single-limit
policy with a $1.5 million limit plus a $5 million excess policy.  Neither policy nor the county’s
applications for coverage make any reference to the statutory cap statute, §2-9-108(1) or to caps
at all.  Gallatin County admitted liability and ASIC paid Daniel’s conservator the $750,000 per
person cap under the statute and asserted she is not “legally entitled” to anything more claiming
ASIC is protected by the statute.

§2-9-108(1) limits tort liability of political subdivisions to $750,000 for each claim and
$1.5 million for each occurrence.  However, subsection (3) provides:

An insurer is not liable for excess damages unless the insurer specifically agrees by
written endorsement to provide coverage to the governmental agency involved in
amounts in excess of a limitation stated in this section, in which case the insurer may not
claim the benefits of the limitation specifically waived.  

Procedure: Daniel’s conservator sued ASIC for declaratory judgment claiming that ASIC, under
2-9-108(3), waived the limits and that the statutory cap is unconstitutional.  While trial of
Daniel’s tort damages was pending, McElyea granted Daniels summary judgment that ASIC
cannot assert the statutory cap of 2-9-108(1) because the exception of 2-9-108(3) applies.  ASIC
petitioned the Montana Supreme Court for supervisory control in an effort to have the trial
vacated.  

Held: Supervisory control is denied.  

Reasoning: ASIC has an adequate remedy of appeal.  McElyea’s ruling will not by itself cause
irreparable harm, and the insured county has not sought the writ itself.  The Court saw no reason
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ASIC could not get adequate relief on appeal.  

Note: The underlying tort damage case went to judge trial in Bozeman on November 16, 2020,
and Judge McElyea found damages in the amount of $12,410,016.11. The Supreme Court
consolidated the appeals involving Gallatin County and the insurers where application of the 
statutory cap will be at issue.  

“SUDDEN AND ACCIDENTAL” TRIGGER 

Kaul v. State Farm Mutual Auto Ins., 2021 MT 67, 403 Mont. 387, 482 P.3d 1196 (Justice
Gustafson) [MTLA members Rex and Lincoln Palmer, MTLA Amicus Dominic Cossi]  

Facts: Unbeknownst to them, Kauls’ new 5th wheel RV trailer suffered a 12-15 foot tear in the
roof membrane on the passenger side sometime during a trip to Arizona in March or April 2017.  
Upon return to Missoula, the 5th wheel was stored uncovered during April and May 2017.  On
April 20, it rained .08".  In May, during a trip to Glacier, Kauls noticed bubbling on the outer
layer of the passenger side fiberglass wall and noticed more in June.  In late June, Kauls
discovered the tear in the roof.  Repair of the roof cost $5,474.79; removal and repair of the
water damaged wall panel $10,669.84; and personal travel expenses for repairs of $3,177.

Insurance & procedure: State Farm, which insured the RV, paid for the roof repair (and
ultimately for the travel expenses) but refused to pay for the wall panel damage, on the ground
that it was not “sudden, direct and accidental” to trigger an occurrence policy.   Kauls sued, and
State Farm counterclaimed for declaration that there was no coverage.  Judge Vanatta granted
State Farm summary judgment, and Kauls appealed. 

Held: Reversed.  The rain that entered the roof tear constituted “sudden and accidental” injury
triggering coverage.

Reasoning: Sokoloski (Mont. 1999) and Ribi (Mont. 2005) held that “sudden and accidental”
has a temporal meaning.  Ribi said that “‘sudden’ connotes a sense of immediacy which can be
measured in seconds, minutes and might be stretched to hours, but not weeks.” The Court
reasoned that as soon as the rain on April 20th entered the wall, the injury was done even if it
would not be manifest or apparent as bubbling in the wall until much later.  

Note: This is a very important decision, because it is at least the second decision indicating that
Montana follows an “injury-in-fact” trigger to insurance coverage as opposed to the
“manifestation” trigger.  See, Swank Enterprises (Mont. 2007).  An injury-in-fact trigger is
much more likely to meet the policy requirement of “sudden and accidental” or “sudden, direct
and accidental.”  Many jurisdictions in the U.S. have construed “sudden” to mean accidental
making it easier to trigger coverage.  Montana has adopted the temporal meaning which, as in
Sokoloski and Ribi, make it more difficult to recover.  But, adopting an “injury-in-fact” trigger
ameliorates that difficulty. 

BAD FAITH INSURANCE–FELA

Dannels v. BNSF, 2021 MT 71, 403 Mont. 425 (Justice Shea) [MTLA members, Dennis Conner
& Keith Marr] 
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Facts: Dannels was injured while operating a skidsteer to clear snow piles in the RR parking lot
at Havre.  He hit a wellhead causing him serious injuries to his back and spine.  Before trial, he
made no claim for advance payment of lost wages.  A jury awarded him $1.7 million in damages
on his negligence claim after which he sued BN for bad faith under Montana common law and
statutes alleging failure to advance lost wages and to reasonably investigate and adjust his claim
or offer him alternative employment.  

BN moved for summary judgment on the ground that the FELA preempted a Montana
bad faith action for claims handling which motion Judge Bidegaray refused.  BN then stipulated
to a $7.4 million judgment reserving the right to appeal the refusal of summary judgment but
agreeing that, regardless of the outcome on appeal, it would pay $2.25 million and the balance of
$5.15 million on exhaustion of all appeals.  

Issue: Whether the FELA preempts a worker’s right to seek redress for all bad faith conduct in
the adjustment of his claim.  

Held: The FELA does not preempt Montana bad faith claims.  

Reasoning: Montana’s bad faith laws provide remedies where FELA doesn’t and they advance
Montana’s “overriding interest” in protecting Montanans from the insurer’s bad faith claims
practices.  Consequently, there is no field preemption because “there is virtually no risk that the
state cause of action would interfere with the effective administration” of the FELA.  The Court
found no conflict preemption either, because Dannels made no claim for advance payment of
wages (required by Montana law but not FELA).  Ultimately the Court noted Montana’s broad
array of remedies provided for bad faith claims handing and said that BN was seeking to
immunize itself from all bad faith conduct.  

BAD FAITH INSURANCE–INTERPLEADER

Shepherd v. Farmers Ins. Exchange and State Farm Fire & Casualty, 2020 MT 320, 402
Mont. 359 (Justice Shea)   

Note: This is a bad faith claim arising out of an auto accident that resulted in the $250 million
auto product liability verdict against Hyundai in Lake County in May of 2014.  

Facts: In 2011, a Hyundai occupied by Trevor and Tanner Olson crossed the centerline in Lake
County and collided head-on with the Shepard auto killing Olsons and Mrs. Shepard and injuring
other Shepard family members.  The Olson vehicle was insured by State Farm with
100,000/300,000 limits of BI coverage.  Shepards sued Olsons, but Olson’s sued Hyundai on a
product liability claim that a defective Hyundai steering knuckle caused the collision.    

During pendency of the tort action, Shepards demanded the $300,000 per accident limit
of the State Farm policy and threatened bad faith.  State Farm interpleaded the limit contending
that the accident was still under investigation and liability was not reasonably clear.   Shepards
moved the trial court to release the interplead funds, and Judge Christopher denied the motion.
Judge Christopher said that liability “has yet to be established by the parties so the matter
remains the obligation of the trier of fact, the jury, especially in view of the information
presented in the record regarding a mechanical defect.”   

Shepards settled with Olsons’ estates in 2013, and the estates won the verdict against
Hyundai in 2014.  Shepards then sued State Farm and Farmers in Lake County for common law
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and statutory bad faith for failure to release the limits. Judge Manley granted the insurers motion
to dismiss on the ground that Judge Christopher’s refusal to release the funds because liability
was not reasonably clear was fatal to the claims in the bad faith action.  He also stated that
Shepards had failed to produce any evidence that the insurers acted without a reasonable basis
for contesting the claims or for taking the position that liability was not reasonably clear. 
Shepards appealed on the ground that it was error to refuse the release on the ground that
liability had “yet to be established” since liability could be reasonably clear without a jury or
judge establishing it.   

Held: Motion to dismiss granted.

Reasons: Aside from ruling that Judge Christopher found that liability of the insurers was “yet
to be established, ” Judge Manley also found that Shepards had failed to produce any evidence
that the insurers acted without a reasonable basis for contesting the claims or for taking the
position that liability was not reasonably clear. 
 

LEGAL MALPRACTICE–CLAIMS MADE POLICIES

ALPS Property & Casualty Ins. V. Keller, Reynolds, Drake, Johnson & Gillespie, Richard
Gillespie, Bryan Sandrock; Charles Seifert; and Thomas Johnson, 402 Mont. 307 (Justice
McKinnon) [MTLA member John Doubek]

Facts: Firm member, Gillespie, through malpractice, caused a $2,083,171 default and $9,157.50
discovery sanctions in a commercial lawsuit.  He did not tell his law partners or the client, and
other firm members were not involved.  In December 2015, the firm changed E&O carriers from
Carolina Casualty to ALPS.  Each member including Gillespie signed an Individual Attorney
Supplement that he “was not aware of and had no knowledge of any fact, circumstance, act, error
or omission that could reasonably be expected to be the basis of a claim agains him or her.”  The
supplement warned that it would become part of the firm’s application and failure to report
potential claims could result in loss of coverage. Gillespie signed on December 1, 2015, the day
after the hearing on the default at which he admitted he “had not paid the necessary attention to
the matter,” but he didn’t disclose the default to ALPS.  Other members also signed in
December.  

Sandrock sued during the ALPS policy term, and the firm notified ALPS which filed for
a declaration of no duty to defend or indemnify.  ALPS alleged the firm should have known of
the default and sanctions prior to the effective date and that they might be the basis of a claim;
that the firm should have given notice of the potential claim; and that they should have notified
Carolina Casualty of the potential claim.  

Held:  The Court affirmed Menahan’s ruling against coverage finding that Gillespie’s acts or
omissions occurred before the effective date; that he should have known they would be the basis
of a claim and that he should have disclosed.  

Reasoning:  ALPS v. McLean & McLean (Mont. 2018) didn’t apply because it was a rescission
issue and this is denial of coverage under an exclusion which wasn’t an issue in McLlean.  The
“innocent insured” clause only applies when the “bad acts” exclusion is being invoked to deny
coverage to the bad actor and allow protection of the innocent partners.  Here, there was no
allegation that Gillespie had committed any bad acts that would have excluded coverage, only
negligence.  The reasonable expectations doctrine would not apply, because it is “inapplicable
where the terms of the policy at issue clearly demonstrate an intent to exclude coverage.”
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ALPS Property & Casualty Ins. V. Keller, Reynolds, Drake, Johnson & Gillespie, Richard
Gillespie, Bryan Sandrock; Charles Seifert; and Thomas Johnson, DA 20-238, 3/23/21

Note: In this proceeding, rehearing on multiple arguments was denied.  Petitioners raised the
troublesome hypothetical of a single lawyer in a large Montana firm failing to disclose a
potential claim and thereby causing the entire firm to lose coverage even for other acts that
might occur in the interim before the non-disclosure and denial of coverage occurred, (Crowley
Fleck has165 lawyers.)  The Court simply noted that the facts of the hypothetical were not raised
in the appeal and would not be considered.  

“OCCURRENCE/ACCIDENT” TRIGGER

Farmers Ins. Exchange v. Wessel & Mehan Flora and Crites.  2020 MT 319, 402 Mont. 348
(Justice McKinnon) 

Facts: Landowners Marc and Gloria Flora and Michael Crites accessed their property using
Turk Road which crossed the land of Katy Wessel and John Mehan.  When an access dispute
arose,  Floras and Crites secured an easement on other property.  But Mehan, the apparent
neighbor from hell, created snow burms, felled trees, fired shots, and threatened to kill them for
using that access.  Ultimately, Crites went missing, and his body was found dismembered and
separated from the skull.  Floras had to abandon their property for safety.  

Procedure: Floras sued for declaratory on the easement on Turk Road and for assault, trespass
and civil conspiracy claiming that Mehan acted intentionally, purposely and with malice. 
Crites’s Estate sued on similar claims adding intentional infliction of emotional distress.  Mehan
tendered the suits to Farmers which defended while seeking a declaratory of no coverage.  Judge
McMahon granted Farmers summary judgment and denied Mehan’s motion for discovery.  

Held: Farmers had no obligation to defend or indemnify.  Mehan had no right to discovery.

Policy Provisions:  

Farmers will defend an insured against any suit seeking damages covered under
Coverage E (Personal Liability).

Coverage E provides the insurer will pay:

 “those damages which an insured becomes legally obligated to pay because of : 1.
Bodily injury resulting from an occurrence; or 2. Property damage resulting from an
occurrence.”

* * *
“occurrence means an accident.” 

12.  Intentional Acts
We do not cover bodily injury, property damage or personal injury which is caused by,
arising out of or is the result of an intentional act by or at the direction of any insured. 
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By way of example this includes but is not limited to any intentional act or intentional
failure to act by any insured, whether a criminal act or otherwise, where resultant injury
or damage would be objectively expected to a high degree of likelihood, even if not
subjectively intended or expected.  This exclusion applies even if:
a.  any insured mistakenly believes he or she has the right to engage in certain conduct;
b.  the injury or damage is sustained by persons or property not intended or expected by
any insured;
c.  The injury or damage is different or greater or of a different quality than that intended
or expected; 
d.  any insured did not understand that injury or damage may result, or 
e.  any insured knew the intentional act or failure to act was a violation of any penal law,
whether or not an insured is actually charged with or convicted of a crime.  

Held: There was no “occurrence” or accident that would trigger coverage.  

Reasoning: Mehan must demonstrate that the claim falls within the coverage.  Under Fisher
(Mont. 2016) the test is: (1) whether the act was intentional and, if so,  (2) whether the
consequence or resulting harm was intended or expected from the actor’s standpoint.  The
second part requires an objective inquiry to determine what could reasonably be expected to
result.  The Court found that the allegations were that the Mehan acted intentionally and that he
also intended the very harms that the plaintiffs suffered.  

The Court confirmed that an insurer cannot ignore facts known to it that trigger coverage
just because those facts aren’t pleaded, but said that rule would not apply to this case by its very
nature.  The Court said Mehan could not create a factual dispute that would defeat summary
judgment simply by denying allegations that by themselves would not trigger coverage.   

Held: Mehan was not entitled to discovery.

Reasoning: To justify discovery in the face of a motion for summary judgment, under Rule
56(f), “the party opposing the motion [must] show by affidavit that for specified reasons, it
cannot present facts essential to justify its opposition.  Mehan did not do so.     

CORPORATE AUTO POLICY: INSUREDS

Gunderson and All Secure v. Liberty Mutual Ins. and Ohio Casualty Ins. and Central
Insurance Agency, 401 Mont. 555 (Justice Gustafson) 

Facts:  Gundersons secured a business auto policy from Central Insurance Agency for All
Secure Inc. for which they were the sole shareholders.  The policy covered a 2005 Ford Focus
and a 2005 Ford Escape.  The named insured was All Secure, and the policy provided Uninsured
Motorist and Medical Pay coverage.  Mervin was paralyzed when his Harley went off the road
on a 90 degree turn near Fairfield.  Before his death, he executed an affidavit that he was run off
the road by a vehicle that left the scene.  The MHP officer who investigated the scene noted only
that the motorcyclist had failed to make the corner.  

Ohio Casualty (Liberty Mutual) refused UM and MP coverage on the ground that
Gunderson was not an “insured” under the business auto policy.  

Procedure: Gundersons sued Ohio Casualty for a declaration of coverage with allegations that it
violated the UTPA.   They also sued Central Insurance for negligence.  Judge Brown granted
Ohio/Liberty summary judgment that Gunderson was not an “insured” because he was not
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occupying a corporate auto.  He later dismissed the Central Insurance Agency on the ground it
had no duty to procure UM and MP for the motorcycle.  All Secure and Gundersons appealed.

Held: Affirmed that Gunderson is not an insured.  

Reasoning: The business auto policy was not ambiguous.  Gunderson was neither a named
insured nor operating a covered auto.  The rule of Jacobson (Mont. 1982) that the policy can’t
require an insured to “occupy” the insured auto doesn’t apply, because Gunderson was not an
“insured.”  “[I]njured persons involved in the corporation who are not occupying vehicles
covered under the policy at the time of the accident” are not covered.  Stonehocker (Mont.
2016).  

The Policy is a business or corporate policy, and ‘as long as it is legal for an insurer to
sell an automobile liability policy to a corporation, which is the named insured, it is legal
for the insurer to limit the class of covered individuals to those who are occupying
covered vehicles at the time they are injured,’” citing Kilby (Mont. 2017) & Hanson (D.
Mont. 2004)  

Held: Even if he were an “insured”, Gunderson did not establish a claim for UM coverage.

Reasoning: The policy defined a UMV as follows:

3.  “Uninsured motor vehicle: means a land motor vehicle or “trailer”:
* * * 
c.  That is a hit-and-run vehicle and neither the driver nor owner can be identified.  The
vehicle must either:
(1) Hit an “insured”, a covered “auto” or a vehicle an “insured” is “occupying”; or 
(2) Cause “bodily injury” with no physical contact with an “insured, a covered “auto” or
a vehicle an “insured” is “occupying” at the time of the “accident” provided the fact of
the “accident” can be corroborated by competent evidence other than the testimony of
any person having a claim under this or any similar insurance as the result of such
“accident”. 

Gunderson’s affidavit was not corroborated by competent evidence.  His wife’s affidavit
was hearsay and also made by a “person having a claim”.  He could not establish existence of an
uninsured motor vehicle. 

Held: Central Insurance Agency had no duty to procure individual coverage or to inform of the
limitations of the business auto UM and MP coverage when Gundersons are not insureds under
the policy during an off-duty accident in their personal vehicles.  

Reasoning: The Court said, 

We have never recognized such a heightened duty of care–such as a requirement for an
agent to inform all scheduled drivers under a corporate policy of any possible exceptions
and limitations that they may personally have under the corporation’s policy when they
are not “insured” at the time of an off-duty accident in their personal vehicle–and
Gundersons do not put forth a good reason to adopt one now.”
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Note: Courts, including the Montana Supreme Court, are exceptionally reticent to place any duty
on agents other than a duty to procure the insurance ordered by the insured.  Why shouldn’t
agents simply meet a standard of reasonable care requiring that they advise principles in closely
held corporations like Montana farms, ranches and small businesses that they and the business
are different insureds subject to limitations and exceptions, and requiring additional insurance?

“RIDLEY” DECLARATORY:  ATTORNEY FEES 

Uhlig v. Allied Property & Casualty Ins., 2020 MT 251N, 402 Mont. 425, 473 P.3d 1013.
(Justice Gustafson) 

Facts:  When Uhlig was injured in an auto accident, her insurer, Farmers, paid her medical bills. 
When the tortfeasor’s insurer, Allied refused her “Ridley” demand for advance payments, she
sued for declaratory.  Allied caved and agreed to pay in return for dismissal of the declaratory,
but Uhlig refused and litigation ensued for another year.  

Held: Uhlig could recover attorney fees only up to the point when Allied agreed to pay in return
for dismissal.  

Reasoning: The Renville (Mont. 2004) “tangible parameters” test to determine wether fees are
“necessary and proper” under §27-8-313 MCA applies when, “(1) an insurance company
possesses what the plaintiffs sought in the declaratory action; (2) it is necessary to seek a
declaration showing that the plaintiffs are entitled to the relief sought; and (3) the declaratory
relief sought was necessary in order to change the status quo.”  Citing, United National Ins.
(Mont. 2009).  However, the judge may only apply the test “after determining “if equitable
considerations support the award.”  Id.

MONTANA FEDERAL DECISIONS

SUBROGATION: JURISDICTION

James Lee Const. et al v. Government Employees Ins. Co. et al,  44 MFR 229, 478 F.Supp 3d
1057 (D Mont. 2020) (Judge Molloy) [MTLA members Alan Lerner, Allan McGarvey, Jinnifer
Mariman, Brian Joos, Judah Gersh]

Facts: Lee suffered bodily injury and total loss of his vehicle in an auto accident in 2019.  The
at-fault driver was insured by General Insurance, and Lee by GEICO and GEICO GENERAL. 
Lee received a $25,000 single limit of liability coverage from the at-fault insurer but had not
settled because he had claims for rental vehicle, future medicals, loss of income, loss of
consortium and attorney fees.  GEICO paid medical expenses under his med pay and then
subrogated from the at fault driver’s insurer for over $14,000 which Lees claim prevent them
from full recovery.  An underwriting supervisor for GEICO declared that GEICO Advantage,
GEICO Choice, and GEICO Marine “do not write/provide auto insurance in Montana or
subrogate any claims.”  

Procedure: Lees filed a class action lawsuit against GEICO and other GEICO entities with
whom they do not hold policies on allegations that they conspired in illegal subrogation.  Lees
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also sued for failure to pay UIM, UTPA violations, breach of contract and the implied covenant
and conversion.  GEICO moved to dismiss on grounds that Lees lacked standing and the Court
lacks personal jurisdiction over the non-contracting insurers.  

Held: Lees have standing.  Under Spokeo (U.S. 2016), plaintiffs (1) must have suffered an
injury in fact, (2) fairly traceable to the challenged conduct of the defendant, and (3) likely to be
redressed by a favorable judicial decision. “An injury is imminent if the threatened injury is
certainly impending or if there is a substantial risk that the harm will occur.”  MEIC (9th Cir.
2014).  Under Montana law, the insured has a right to be “made whole” before the insurer can
subrogate, and Lees allege that GEICO’s subrogation has impaired their right to recover from the
at-fault driver.  The Court found “substantial risk” that Lees would not be made whole as a result
of GEICO’S conduct.  

Judge Molloy rejected GEICO’s public policy concerns about disincentivising insurers
from advance pay and treating subrogation differently than offsets noting that those public policy
arguments were rejected in Montana where the risk of going unpaid must be born by the insurer.  

Held: The Court has no personal jurisdiction over any of the non-contracting GEICO entities.  
Rule 4(b)(1) grants specific jurisdiction over claims arising out of “the transaction of any
business within Montana,” and 4(b)(1)(B) confers specific jurisdiction over claims arising out of
“the commission of any act resulting in accrual within Montana of a tort action.”  The 9th Circuit
has not accepted the concept of personal jurisdiction based on civil conspiracy.  Courts that do,
require non-conclusory allegations that the defendant be a member of a conspiracy, whose
conspiratorial acts caused harm in the forum, and, individually targeted a known forum resident.
Judge Molloy noted that the “boilerplate” pleadings obviously filed in other cases contained
conclusory allegations only. 

PERSONAL JURISDICTION: INSURANCE ENTITIES

James Lee Const. and Lee v.  Geico.  2021WL1139876, 44 MFR 240, 3/25/21 (Judge Molloy)
[MTLA members Alan Lerner, Allan McGarvey, Jinnifer Mariman, Brian Joos, Judah Gersh]

Facts: Because the Court dismissed the non-contracting GEICO defendants in the prior decision,
Plaintiffs amended the complaint.  Plaintiffs represent a putative class in a suit against GEICO
entities which have allegedly  conspired to pursue subrogation illegal under Montana law. 
GEICO moved again to dismiss the non-contracting GEICO entities under Rule 12(b)(2) on
grounds that their forum-related conduct is insufficient to establish personal jurisdiction.   

Held: GEICO’S motion to dismiss GEICO Indemnity and GEICO Casualty for lack of personal
jurisdiction is denied.

Reasoning: Milkey Whey (Mont. 2015) sets a two step test for personal jurisdiction over a non-
resident.  First, whether under Rule 4(b)(1), they are subject to general jurisdiction because they
are “found within the state of Montana” and specific jurisdiction “as to any claim for relief
arising from the doing personally, or through an employee or agent of any” of the enumerated
acts.   Second, whether personal jurisdiction comports with due process.  GEICO agreed its
entities “transact business within Montana” including subrogation activities.  But, the Due
Process Clause requires that the defendant “have certain minimum contacts with [the forum
state] that the maintenance of the suit does not offend traditional notions of fair play and
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substantial justice.” Citing, Int’l Shoe (U.S. 1945).  Judge Molloy rejected the argument that
plaintiff’s injury had to come about because of the defendant’s in-state conduct, but specific
jurisdiction may exist where a claim “relates to the defendant’s contacts with the forum.” 
Molloy noted that the Defendants use the Property Recovery Unit and developed its subrogation
procedures which are used in Montana and on the plaintiff’s claims.  Specific jurisdiction exists
because of the strong relation between the defendants, the forum and the litigation.     

INSURANCE: JURISDICTIONAL AMOUNT

American Bankers Ins. of Florida v. Cameron, 2020WL5645848, 44 MFR 231, 9/22/20. 
(Magistrate Judge Cavan) 

Facts: Redlodge City Council member, Cameron, when sued for libel, tendered defense to her
renter’s insurance carrier, American Bankers.  The insurer defended under reservation of rights
and filed a federal declaratory action to declare no duty to defend or indemnify.  

Held: The duty to indemnify issue is stayed pending resolution of the underlying state court
claim or the federal duty to defend issue.  

Held: The amount in controversy is determined from the face of the complaint when the case is
filed or removed.  “Where an insurer is contesting both its duty to defend and its duty to
indemnify the insured, the amount in controversy is the sum of the expense of providing a legal
defense plus the value of the claim in the underlying suit.”  Citing, Society Ins. (N.D. Ind. 2012).

HO3 EXCLUSION: “REAL ESTATE SALE”

Safeco Inc. v. Grieshop and Delevan, 2021WL1209564, 44 MFR 241, 3/31/21 (Magistrate
Judge Cavan) 

Facts:  Grieshop built a house in Redlodge in 2011 and 2012 which he sold to Delevans in 2019. 
After inspection, Delevans demanded that Grieshop make repairs.  After closing, they sued
Grieshop alleging his modifications damaged the roof trusses and he failed to disclose the
modifications and damages.  Grieshop tendered the suit to his homeowners and umbrella carrier,
Safeco.   Safeco defended under reservation of rights and warned it might withdraw and would
seek reimbursement of defense attorney fees.  In followup, Safeco advised Grieshop to consult
an attorney and warned again of its intention to recover defense attorney fees.

HO3 Policy exclusions:   

Coverage E–Personal Liability does not apply to:

(3) liability arising out of any written or oral agreement for the sale or transfer of real
property, including but not limited to liability for:
(a) known or unknown property or structural defects ...[or]
(b) concealment or misrepresentation of any known defects.

* * * 

2.  Coverage E–Personal Liability does not apply to:  
b.  property damage to property owned by an insured; 
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c.  property damage to property rented to, occupied or used by or in the care of any
insured.  

The umbrella policy contained similar exclusions.  

Held: The real estate exclusions precluded coverage.  The underlying basis for all nine counts
was the modification of trusses and sale of the property.  

Held: Safeco is entitled to recoup defense costs.  Ribi (Mont 2005) (not the costs of the
declaratory)

Held: To the extent the claims can be construed to involve the remodel before sale, they are
blocked by the “owned property” exclusion.  
 

CLAIMS MADE POLLUTION POLICIES & APPLICATIONS

Admiral Ins. v. Dual Trucking et al, 2021 WL1788681, 44 MFR 244, 5/5/21 (Judge Morris)
[MTLA member Linda Deola]

Facts: Louisiana oilfield operators with pollution coverage with Admiral, were involved in two
pollution lawsuits and six violation letters from Montana DEQ.   In their periodic applications
for coverage, they failed to disclose the claims involved in the suits and violation letters.  The
policies were claims-made requiring that the pollution be “discovered and reported” during the
policy period.  

Held: Coverage precluded by material misstatements made in the applications for the policies
and the fact that the claims were not made/discovered and reported during the policy terms.  

Reasoning: Under Louisiana law, the requirement that the claim be made and reported during
the policy term delineates the scope of the coverage for which the insurer bargained.  Hood (La.
2008).  “The purpose of a reporting requirement in a claims-made policy is to define the scope of
coverage purchased by the insured by providing a certain date after which an insurer knows it is
no longer liable under the policy.”  Gorman (La. 2014).  “[T]he risk of a claim incurred but not
made, as well as a claim made but not reported,” shifts to the insured.  The insurer can “close its
books once the policy period and reporting period expire. Id.

ARBITRATION–CHRISTIAN SHARING MINISTRY HEALTH CARE

Moeller v. Aliera Companies, Trinity Healthshare, Timothy Moses, Shelley Steele, and Chase
Moses, 44 MFR 245, 6/30/21 (Judge Haddon) [MTLA members John Morrison & Anne
Sherwood]

Facts: Maria and Ron Moeller were covered for health care under a Blue Cross plan which they
left to enroll in a Health Care Sharing Ministry under a “CarePlus Advantage” plan provided by
Aliera associate “Unity.”  The “Unity” plan purported to provide catastrophic health coverage
covering 100% of medical expenses after a $10,000 deductible.  The plan was capped at
$500,000.  Aliera purported to unilaterally switch Moellers to a “Trinity” plan which, unlike the
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Unity plan contained an arbitration clause.  No notice of the arbitration clause was ever given
and whether their plans were ever switched is not clear. A year after enrolling in the plan, Maria
was diagnosed with peritoneal cancer which required chemotherapy and surgery resulting in
medical bills in excess of $180,000.  The Plan had promised to pay medical bills for cancer and
chemotherapy, but none of the bills have ever been paid; the promises have been breached; and
even when the plan agreed amounts were owed, they have not been paid, and appeals have been
ignored.  Moellers paid thousands in premiums under the plan.  

The principal behind the defendants is a man convicted of securities fraud and perjury
who holds himself out as an “ethical and religious” Christian sharing ministry.  

Procedure:  Moellers sued for breach of contract, unfair claims settlement practices, fraudulent
inducement, deceit, constructive fraud, negligent misrepresentation, common law negligence,
negligence per in violation of §33-18-201 and common law if they are not deemed an insurer
under 33-18-242.  Trinity claims that its plan is not a contract of insurance, because it is a Health
Care Sharing Ministry exempt from insurance regulation.  Defendants assert that Moellers’
claims must be arbitrated under the plan and that Montana’s prohibition of arbitration in
insurance contracts, §27-5-114(2)( c) is preempted by the Federal Arbitration Act and
unconstituional.  

Held: Trinity is not and cannot qualify as a Health Care Sharing Ministry under federal law,
because it cannot meet the requirements for length of existence.  Therefore, its contract is a
contract of insurance.   

Held: Trinity’s motion to compel arbitration or dismiss the claims is denied because the FAA
conflicts with the McCarren-Ferguson Act which provides “no Act of Congress shall be
construed to invalidate, impair, or supercede any law enacted by any State for the purpose of
regulating the business of insurance unless such Act specifically relates to the business of
insurance.  While the 9th Circuit has not spoken directly to the issue, other Circuits have
consistently concluded that McCarren-Ferguson reverse preempts the FAA.  

Held:   Montana’s prohibition of arbitration in insurance contracts is constitutional.  It applies to
block arbitration in insurance contracts.  

Ordered: Moellers did not accept an offer to enter into a contract with a binding arbitration
clause, did not enter such a contract and are not parties to such.  Trinity’s motion to compel
arbitration or dismiss and to stay the remaining litigation is denied as is Aliera’s motion to
compel arbitration.  

CGL POLICY: CONDUCT OF BUSINESS

Employers Mutual Casualty v. Hansen, 444 MFR 239, 3/15/21 (Magistrate Judge Cavan)  

Facts:  Lola Hansen and her husband operated a bar & casino insured under an Employers
Mutual Casualty CGL policy.  Her son, Raymond, had, by court order in 2007, surrendered
firearms following his federal guilty plea to “addict in possession of firearms.” It appears his
mother may have taken possession of the firearms.  In 2016, Raymond shot and killed the
operator of an excavator at a canal site.  Lola was sued for negligence in storing the firearms at
her residence that allowed him access to the guns.  (It was not clear, however, that the firearm
used in the shooting was one surrendered in 2007.)  Lola tendered defense to the CGL carrier,
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Employers Mutual, which defended but sought a declaratory of no coverage on the ground that
the allegations of the complaint bear no relationship to the conduct of the bar & casino business

Held: The insurer has no duty to defend.  

Reasoning: The insurer doesn’t have to speculate about extrinsic facts that might trigger
coverage.  Weitzel (Mont. 2016)  The Court relied on Rumph (Mont. 2007) and Revelation
Industries II (Mont. 2009)  “The complaint alleges facts that do not come within the coverage of
the liability policy and the insurer has no knowledge of any other facts that could result in
coverage, ” so that “the complaint and the policy constitute the universe with regard to the
insurer’s duty to defend. Weitzel and Twite (Mont. 2008).  EMC has no duty to defend.   

LEMONS INTO LEMONADE:

I reported last year on FNB Sioux Falls as PR of Travis Carlson v. Estate of Eric
Carlson and Grinnell Mutual Reinsurance, 44 MFR 218, 3/24/20 (U.S. Magistrate Cavan)
[MTLA members, John Amsden & Justin Stalpes).  Travis Carlson of South Dakota in the
fencing business had a business auto policy with Grinnell Mutual Reinsurance. While working
on a ranch in Carter County, Montana, his twin brother, Eric, arrived in a vehicle and confronted
Travis which resulted in a vehicle chase and the firing of shots by Eric into Travis’s truck. 
When the vehicles collided, Eric shot Travis to death and was found dead through suicide the
next day.  FNB as PR sought UM or UIM benefits under Grinnell’s policy, and sued in Montana
Federal District Court.  Grinnell successfully moved to dismiss for lack of personal jurisdiction
forcing Justin Stalpes to pursue recovery of benefits in an Iowa District Court.

Issue in Iowa: Whether Travis’s fatal injuries “arose out of” or “resulted from” the use of Eric’s
motor vehicle such that the UM/UIM policy coverage is triggered.   

Conclusion of Law: The fatal injuries arose out of use of the vehicle as an “active accessory”
triggering UM/UIM coverage.  

Reasoning: Under Iowa law, “arising out of the use of the vehicle”/”resulting from the use”
conveys a “more liberal” concept of causation than “proximate cause.”  However, it requires
something more than the vehicle simply being the location of the accident.  In this case the
motor vehicle was not merely the passive site of the accident.  Here the vehicle was used to
chase down and block the victim’s escape by crashing into the victim’s truck so that it was an
“active accessory.”  The Court cited Wendell v. State Farm (Mont. 1999) where the Court called
the vehicle the “prime accessory.”  The Iowa Court determined that the differentiation between
mere “location of the accident” and “active accessory” is followed by many courts in deciding
whether the accident “arises out of” or “results from”.  
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NINTH CIRCUIT DECISIONS:  MONTANA CASES

CLAIMS MADE POLICY APPLICATIONS

Capital Specialty Ins. v. Big Sky Diagnostic Imaging, 845 Fed. Appx. 618 (9CA 2021)
(Appealed from Magistrate Cavan/Judge Watters) [MTLA member Justin Stalpes]

Facts: On its application for a claims-made healthcare organization E&O policy with Capital
Specialties in 2016, Big Sky Diagnostic failed to disclose that it had been named in 2015 in a
claim before the Montana Medical Legal Panel for failure to diagnose a breast cancer.  The
signed application represented that Big Sky Diagnostics was not “aware of any actual or alleged
fact, circumstance, situation, error or omission, which can reasonably be expected to result in a
claim, suit or proceeding being made against” it.  When the patient sued during the 2016 policy
term, Big Sky tendered the claim to Capital Specialties which defended under reservation of
rights while seeking a declaratory of no coverage.  

Procedure: Judge Watters adopted Magistrate Judge Cavan’s grant of summary judgment to
Capital on the basis that the Medical Legal Panel claim of 2015 was a claim made, and that the
notice-prejudice rule does not excuse the untimely reporting of the claim to Capital Specialty. 
Big Sky Diagnostics appealed.

Held: Summary judgment was affirmed.

Reasoning: The policy required that claim be made and reported during the 2016 policy term.
This claim was made at the Panel in 2015 and not reported.  The notice-prejudice rule cannot be
used to excuse failure to report a claim under a claims made policy.  Citing, ALPS (Mont. 2021)
and Gleason (Mont. 2015).  The prior knowledge exception to coverage precludes coverage
under the 2016 policy.  

Note: The Courts have made clear that notice-prejudice can’t apply to a claims made policy,
because the requirement that a claim be made and reported during the policy period is not a
technicality but the very essence of the policy agreement.  The requirement is material.  
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