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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS 
THE ASSISTANT SECRETARY 

April 4, 2011 

Dear Colleague: 

Education has long been recognized as the great equalizer in America. The U.S. Department of 
Education and its Office for Civil Rights (OCR) believe that providing all students with an 
educational environment free from discrimination is extremely important. The sexual 
harassment of students, including sexual violence, interferes with students’ right to receive an 
education free from discrimination and, in the case of sexual violence, is a crime. 

Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et seq., and its 
implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the basis of sex in 
education programs or activities operated by recipients of Federal financial assistance. Sexual 
harassment of students, which includes acts of sexual violence, is a form of sex discrimination 
prohibited by Title IX. In order to assist recipients, which include school districts, colleges, and 
universities (hereinafter “schools” or “recipients”) in meeting these obligations, this letter1 

explains that the requirements of Title IX pertaining to sexual harassment also cover sexual 
violence, and lays out the specific Title IX requirements applicable to sexual violence.2 Sexual 
violence, as that term is used in this letter, refers to physical sexual acts perpetrated against a 
person’s will or where a person is incapable of giving consent due to the victim’s use of drugs or 
alcohol. An individual also may be unable to give consent due to an intellectual or other 
disability. A number of different acts fall into the category of sexual violence, including rape, 

1 The Department has determined that this Dear Colleague Letter is a “significant guidance document” under the 
Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 
(Jan. 25, 2007), available at: 
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/012507_good_guidance.pdf. 
OCR issues this and other policy guidance to provide recipients with information to assist them in meeting their 
obligations, and to provide members of the public with information about their rights, under the civil rights laws 
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This 
letter does not add requirements to applicable law, but provides information and examples to inform recipients 
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested 
in commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to us at the 
following address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, 
DC 20202. 
2 Use of the term “sexual harassment” throughout this document includes sexual violence unless otherwise noted. 
Sexual harassment also may violate Title IV of the Civil Rights Act of 1964 (42 U.S.C. § 2000c), which prohibits 
public school districts and colleges from discriminating against students on the basis of sex, among other bases. 
The U.S. Department of Justice enforces Title IV. 

400 MARYLAND AVE., S.W., WASHINGTON, DC 20202-1100 
www.ed.gov 

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 
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sexual assault, sexual battery, and sexual coercion. All such acts of sexual violence are forms of 
sexual harassment covered under Title IX. 

The statistics on sexual violence are both deeply troubling and a call to action for the nation. A 
report prepared for the National Institute of Justice found that about 1 in 5 women are victims 
of completed or attempted sexual assault while in college.3 The report also found that 
approximately 6.1 percent of males were victims of completed or attempted sexual assault 
during college.4 According to data collected under the Jeanne Clery Disclosure of Campus 
Security and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f), in 2009, college 
campuses reported nearly 3,300 forcible sex offenses as defined by the Clery Act.5 This problem 
is not limited to college. During the 2007-2008 school year, there were 800 reported incidents 
of rape and attempted rape and 3,800 reported incidents of other sexual batteries at public 
high schools.6 Additionally, the likelihood that a woman with intellectual disabilities will be 
sexually assaulted is estimated to be significantly higher than the general population.7 The 
Department is deeply concerned about this problem and is committed to ensuring that all 
students feel safe in their school, so that they have the opportunity to benefit fully from the 
school’s programs and activities. 

This letter begins with a discussion of Title IX’s requirements related to student-on-student 
sexual harassment, including sexual violence, and explains schools’ responsibility to take 
immediate and effective steps to end sexual harassment and sexual violence. These 
requirements are discussed in detail in OCR’s Revised Sexual Harassment Guidance issued in 
2001 (2001 Guidance).8 This letter supplements the 2001 Guidance by providing additional 
guidance and practical examples regarding the Title IX requirements as they relate to sexual 
violence. This letter concludes by discussing the proactive efforts schools can take to prevent 
sexual harassment and violence, and by providing examples of remedies that schools and OCR 
may use to end such conduct, prevent its recurrence, and address its effects. Although some 
examples contained in this letter are applicable only in the postsecondary context, sexual 

3 CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY: FINAL REPORT xiii (Nat’l Criminal Justice Reference Serv., 
Oct. 2007), available at http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf. This study also found that the 
majority of campus sexual assaults occur when women are incapacitated, primarily by alcohol. Id. at xviii. 
4  Id. at 5-5. 
5 U.S. Department of Education, Office of Postsecondary Education, Summary Crime Statistics (data compiled from 
reports submitted in compliance with the Clery Act), available at 
http://www2.ed.gov/admins/lead/safety/criminal2007-09.pdf. Under the Clery Act, forcible sex offenses are 
defined as any sexual act directed against another person, forcibly and/or against that person’s will, or not forcibly 
or against the person’s will where the victim is incapable of giving consent. Forcible sex offenses include forcible 
rape, forcible sodomy, sexual assault with an object, and forcible fondling. 34 C.F.R. Part 668, Subpt. D, App. A. 
6 SIMONE ROBERS ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY: 2010 at 104 (U.S. Dep’t of Educ. & U.S. Dep’t of Justice, 
Nov. 2010), available at http://nces.ed.gov/pubs2011/2011002.pdf. 
7 ERIKA HARRELL & MICHAEL R. RAND, CRIME AGAINST PEOPLE WITH DISABILITIES, 2008 (Bureau of Justice Statistics, U.S. Dep’t 
of Justice, Dec. 2010), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf. 
8 The 2001 Guidance is available on the Department’s Web site at 
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf. This letter focuses on peer sexual harassment and 
violence. Schools’ obligations and the appropriate response to sexual harassment and violence committed by 
employees may be different from those described in this letter. Recipients should refer to the 2001 Guidance for 
further information about employee harassment of students. 
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harassment and violence also are concerns for school districts. The Title IX obligations discussed 
in this letter apply equally to school districts unless otherwise noted. 

Title IX Requirements Related to Sexual Harassment and Sexual Violence 

Schools’ Obligations to Respond to Sexual Harassment and Sexual Violence 

Sexual harassment is unwelcome conduct of a sexual nature. It includes unwelcome sexual 
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a 
sexual nature. Sexual violence is a form of sexual harassment prohibited by Title IX.9 

As explained in OCR’s 2001 Guidance, when a student sexually harasses another student, the 
harassing conduct creates a hostile environment if the conduct is sufficiently serious that it 
interferes with or limits a student’s ability to participate in or benefit from the school’s 
program. The more severe the conduct, the less need there is to show a repetitive series of 
incidents to prove a hostile environment, particularly if the harassment is physical. Indeed, a 
single or isolated incident of sexual harassment may create a hostile environment if the 
incident is sufficiently severe. For instance, a single instance of rape is sufficiently severe to 
create a hostile environment.10 

Title IX protects students from sexual harassment in a school’s education programs and 
activities. This means that Title IX protects students in connection with all the academic, 
educational, extracurricular, athletic, and other programs of the school, whether those 
programs take place in a school’s facilities, on a school bus, at a class or training program 

9 Title IX also prohibits gender-based harassment, which may include acts of verbal, nonverbal, or physical 
aggression, intimidation, or hostility based on sex or sex-stereotyping, even if those acts do not involve conduct of 
a sexual nature. The Title IX obligations discussed in this letter also apply to gender-based harassment. Gender-
based harassment is discussed in more detail in the 2001 Guidance, and in the 2010 Dear Colleague letter on 
Harassment and Bullying, which is available at http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201010.pdf. 
10 See, e.g., Jennings v. Univ. of N.C., 444 F.3d 255, 268, 274 n.12 (4th Cir. 2006) (acknowledging that while not an 
issue in this case, a single incident of sexual assault or rape could be sufficient to raise a jury question about 
whether a hostile environment exists, and noting that courts look to Title VII cases for guidance in analyzing Title IX 
sexual harassment claims); Vance v. Spencer Cnty. Pub. Sch. Dist., 231 F.3d 253, 259 n.4 (6th Cir. 2000) (“‘[w]ithin 
the context of Title IX, a student’s claim of hostile environment can arise from a single incident’” (quoting Doe v. 
Sch. Admin. Dist. No. 19, 66 F. Supp. 2d 57, 62 (D. Me. 1999))); Soper v. Hoben, 195 F.3d 845, 855 (6th Cir. 1999) 
(explaining that rape and sexual abuse “obviously qualif[y] as…severe, pervasive, and objectively offensive sexual 
harassment”); see also Berry v. Chi. Transit Auth., 618 F.3d 688, 692 (7th Cir. 2010) (in the Title VII context, “a 
single act can create a hostile environment if it is severe enough, and instances of uninvited physical contact with 
intimate parts of the body are among the most severe types of sexual harassment”); Turner v. Saloon, Ltd., 595 
F.3d 679, 686 (7th Cir. 2010) (noting that “‘[o]ne instance of conduct that is sufficiently severe may be enough,’” 
which is “especially true when the touching is of an intimate body part” (quoting Jackson v. Cnty. of Racine, 474 
F.3d 493, 499 (7th Cir. 2007))); McKinnis v. Crescent Guardian, Inc., 189 F. App’x 307, 310 (5th Cir. 2006) (holding 
that “‘the deliberate and unwanted touching of [a plaintiff’s] intimate body parts can constitute severe sexual 
harassment’” in Title VII cases (quoting Harvill v. Westward Commc’ns, L.L.C., 433 F.3d 428, 436 (5th Cir. 2005))). 
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sponsored by the school at another location, or elsewhere. For example, Title IX protects a 
student who is sexually assaulted by a fellow student during a school-sponsored field trip.11 

If a school knows or reasonably should know about student-on-student harassment that 
creates a hostile environment, Title IX requires the school to take immediate action to eliminate 
the harassment, prevent its recurrence, and address its effects.12 Schools also are required to 
publish a notice of nondiscrimination and to adopt and publish grievance procedures. Because 
of these requirements, which are discussed in greater detail in the following section, schools 
need to ensure that their employees are trained so that they know to report harassment to 
appropriate school officials, and so that employees with the authority to address harassment 
know how to respond properly. Training for employees should include practical information 
about how to identify and report sexual harassment and violence. OCR recommends that this 
training be provided to any employees likely to witness or receive reports of sexual harassment 
and violence, including teachers, school law enforcement unit employees, school 
administrators, school counselors, general counsels, health personnel, and resident advisors. 

Schools may have an obligation to respond to student-on-student sexual harassment that 
initially occurred off school grounds, outside a school’s education program or activity. If a 
student files a complaint with the school, regardless of where the conduct occurred, the school 
must process the complaint in accordance with its established procedures. Because students 
often experience the continuing effects of off-campus sexual harassment in the educational 
setting, schools should consider the effects of the off-campus conduct when evaluating 
whether there is a hostile environment on campus. For example, if a student alleges that he or 
she was sexually assaulted by another student off school grounds, and that upon returning to 
school he or she was taunted and harassed by other students who are the alleged perpetrator’s 
friends, the school should take the earlier sexual assault into account in determining whether 
there is a sexually hostile environment. The school also should take steps to protect a student 
who was assaulted off campus from further sexual harassment or retaliation from the 
perpetrator and his or her associates. 

Regardless of whether a harassed student, his or her parent, or a third party files a complaint 
under the school’s grievance procedures or otherwise requests action on the student’s behalf, a 
school that knows, or reasonably should know, about possible harassment must promptly 
investigate to determine what occurred and then take appropriate steps to resolve the 
situation. As discussed later in this letter, the school’s Title IX investigation is different from any 
law enforcement investigation, and a law enforcement investigation does not relieve the school 
of its independent Title IX obligation to investigate the conduct. The specific steps in a school’s 

11 Title IX also protects third parties from sexual harassment or violence in a school’s education programs and 
activities. For example, Title IX protects a high school student participating in a college’s recruitment program, a 
visiting student athlete, and a visitor in a school’s on-campus residence hall. Title IX also protects employees of a 
recipient from sexual harassment. For further information about harassment of employees, see 2001 Guidance at 
n.1. 
12 This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking 
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual 
knowledge and deliberate indifference. See Davis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 643, 648 (1999). 
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investigation will vary depending upon the nature of the allegations, the age of the student or 
students involved (particularly in elementary and secondary schools), the size and 
administrative structure of the school, and other factors. Yet as discussed in more detail below, 
the school’s inquiry must in all cases be prompt, thorough, and impartial. In cases involving 
potential criminal conduct, school personnel must determine, consistent with State and local 
law, whether appropriate law enforcement or other authorities should be notified.13 

Schools also should inform and obtain consent from the complainant (or the complainant’s 
parents if the complainant is under 18 and does not attend a postsecondary institution) before 
beginning an investigation. If the complainant requests confidentiality or asks that the 
complaint not be pursued, the school should take all reasonable steps to investigate and 
respond to the complaint consistent with the request for confidentiality or request not to 
pursue an investigation. If a complainant insists that his or her name or other identifiable 
information not be disclosed to the alleged perpetrator, the school should inform the 
complainant that its ability to respond may be limited.14 The school also should tell the 
complainant that Title IX prohibits retaliation, and that school officials will not only take steps 
to prevent retaliation but also take strong responsive action if it occurs. 

As discussed in the 2001 Guidance, if the complainant continues to ask that his or her name or 
other identifiable information not be revealed, the school should evaluate that request in the 
context of its responsibility to provide a safe and nondiscriminatory environment for all 
students. Thus, the school may weigh the request for confidentiality against the following 
factors: the seriousness of the alleged harassment; the complainant’s age; whether there have 
been other harassment complaints about the same individual; and the alleged harasser’s rights 
to receive information about the allegations if the information is maintained by the school as an 
“education record” under the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 
§ 1232g; 34 C.F.R. Part 99.15 The school should inform the complainant if it cannot ensure 
confidentiality. Even if the school cannot take disciplinary action against the alleged harasser 
because the complainant insists on confidentiality, it should pursue other steps to limit the 
effects of the alleged harassment and prevent its recurrence. Examples of such steps are 
discussed later in this letter. 

Compliance with Title IX, such as publishing a notice of nondiscrimination, designating an 
employee to coordinate Title IX compliance, and adopting and publishing grievance procedures, 
can serve as preventive measures against harassment. Combined with education and training 
programs, these measures can help ensure that all students and employees recognize the 

13  In states with mandatory reporting laws, schools may be required to report certain incidents to local law 
enforcement or child protection agencies. 
14 Schools should refer to the 2001 Guidance for additional information on confidentiality and the alleged 
perpetrator’s due process rights. 
15 For example, the alleged harasser may have a right under FERPA to inspect and review portions of the complaint 
that directly relate to him or her. In that case, the school must redact the complainant’s name and other 
identifying information before allowing the alleged harasser to inspect and review the sections of the complaint 
that relate to him or her. In some cases, such as those where the school is required to report the incident to local 
law enforcement or other officials, the school may not be able to maintain the complainant’s confidentiality. 
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nature of sexual harassment and violence, and understand that the school will not tolerate such 
conduct. Indeed, these measures may bring potentially problematic conduct to the school’s 
attention before it becomes serious enough to create a hostile environment. Training for 
administrators, teachers, staff, and students also can help ensure that they understand what 
types of conduct constitute sexual harassment or violence, can identify warning signals that 
may need attention, and know how to respond. More detailed information and examples of 
education and other preventive measures are provided later in this letter. 

Procedural Requirements Pertaining to Sexual Harassment and Sexual Violence 

Recipients of Federal financial assistance must comply with the procedural requirements 
outlined in the Title IX implementing regulations. Specifically, a recipient must: 

(A) Disseminate a notice of nondiscrimination;16 

(B) Designate at least one employee to coordinate its efforts to comply with and carry out 
its responsibilities under Title IX;17 and 

(C)  Adopt and publish grievance procedures providing for prompt and equitable resolution 
of student and employee sex discrimination complaints.18 

These requirements apply to all forms of sexual harassment, including sexual violence, and are 
important for preventing and effectively responding to sex discrimination. They are discussed in 
greater detail below. OCR advises recipients to examine their current policies and procedures 
on sexual harassment and sexual violence to determine whether those policies comply with the 
requirements articulated in this letter and the 2001 Guidance. Recipients should then 
implement changes as needed. 

(A) Notice of Nondiscrimination 

The Title IX regulations require that each recipient publish a notice of nondiscrimination stating 
that the recipient does not discriminate on the basis of sex in its education programs and 
activities, and that Title IX requires it not to discriminate in such a manner.19 The notice must 
state that inquiries concerning the application of Title IX may be referred to the recipient’s Title 
IX coordinator or to OCR. It should include the name or title, office address, telephone number, 
and e-mail address for the recipient’s designated Title IX coordinator. 

The notice must be widely distributed to all students, parents of elementary and secondary 
students, employees, applicants for admission and employment, and other relevant persons. 
OCR recommends that the notice be prominently posted on school Web sites and at various 

16 34 C.F.R. § 106.9. 
17  Id. § 106.8(a). 
18  Id. § 106.8(b). 
19  Id. § 106.9(a). 
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locations throughout the school or campus and published in electronic and printed publications 
of general distribution that provide information to students and employees about the school’s 
services and policies. The notice should be available and easily accessible on an ongoing basis. 

Title IX does not require a recipient to adopt a policy specifically prohibiting sexual harassment 
or sexual violence. As noted in the 2001 Guidance, however, a recipient’s general policy 
prohibiting sex discrimination will not be considered effective and would violate Title IX if, 
because of the lack of a specific policy, students are unaware of what kind of conduct 
constitutes sexual harassment, including sexual violence, or that such conduct is prohibited sex 
discrimination. OCR therefore recommends that a recipient’s nondiscrimination policy state 
that prohibited sex discrimination covers sexual harassment, including sexual violence, and that 
the policy include examples of the types of conduct that it covers. 

(B) Title IX Coordinator 

The Title IX regulations require a recipient to notify all students and employees of the name or 
title and contact information of the person designated to coordinate the recipient’s compliance 
with Title IX.20 The coordinator’s responsibilities include overseeing all Title IX complaints and 
identifying and addressing any patterns or systemic problems that arise during the review of 
such complaints. The Title IX coordinator or designee should be available to meet with students 
as needed. If a recipient designates more than one Title IX coordinator, the notice should 
describe each coordinator’s responsibilities (e.g., who will handle complaints by students, 
faculty, and other employees). The recipient should designate one coordinator as having 
ultimate oversight responsibility, and the other coordinators should have titles clearly showing 
that they are in a deputy or supporting role to the senior coordinator. The Title IX coordinators 
should not have other job responsibilities that may create a conflict of interest. For example, 
serving as the Title IX coordinator and a disciplinary hearing board member or general counsel 
may create a conflict of interest. 

Recipients must ensure that employees designated to serve as Title IX coordinators have 
adequate training on what constitutes sexual harassment, including sexual violence, and that 
they understand how the recipient’s grievance procedures operate. Because sexual violence 
complaints often are filed with the school’s law enforcement unit, all school law enforcement 
unit employees should receive training on the school’s Title IX grievance procedures and any 
other procedures used for investigating reports of sexual violence. In addition, these employees 
should receive copies of the school’s Title IX policies. Schools should instruct law enforcement 
unit employees both to notify complainants of their right to file a Title IX sex discrimination 
complaint with the school in addition to filing a criminal complaint, and to report incidents of 
sexual violence to the Title IX coordinator if the complainant consents. The school’s Title IX 
coordinator or designee should be available to provide assistance to school law enforcement 
unit employees regarding how to respond appropriately to reports of sexual violence. The Title 
IX coordinator also should be given access to school law enforcement unit investigation notes 

20  Id. § 106.8(a). 
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and findings as necessary for the Title IX investigation, so long as it does not compromise the 
criminal investigation. 

(C) Grievance Procedures 

The Title IX regulations require all recipients to adopt and publish grievance procedures 
providing for the prompt and equitable resolution of sex discrimination complaints.21 The 
grievance procedures must apply to sex discrimination complaints filed by students against 
school employees, other students, or third parties. 

Title IX does not require a recipient to provide separate grievance procedures for sexual 
harassment and sexual violence complaints. Therefore, a recipient may use student disciplinary 
procedures or other separate procedures to resolve such complaints. Any procedures used to 
adjudicate complaints of sexual harassment or sexual violence, including disciplinary 
procedures, however, must meet the Title IX requirement of affording a complainant a prompt 
and equitable resolution.22 These requirements are discussed in greater detail below. If the 
recipient relies on disciplinary procedures for Title IX compliance, the Title IX coordinator 
should review the recipient’s disciplinary procedures to ensure that the procedures comply 
with the prompt and equitable requirements of Title IX.23 

Grievance procedures generally may include voluntary informal mechanisms (e.g., mediation) 
for resolving some types of sexual harassment complaints. OCR has frequently advised 
recipients, however, that it is improper for a student who complains of harassment to be 
required to work out the problem directly with the alleged perpetrator, and certainly not 
without appropriate involvement by the school (e.g., participation by a trained counselor, a 
trained mediator, or, if appropriate, a teacher or administrator). In addition, as stated in the 
2001 Guidance, the complainant must be notified of the right to end the informal process at 
any time and begin the formal stage of the complaint process. Moreover, in cases involving 
allegations of sexual assault, mediation is not appropriate even on a voluntary basis. OCR 
recommends that recipients clarify in their grievance procedures that mediation will not be 
used to resolve sexual assault complaints. 

21  Id. § 106.8(b). Title IX also requires recipients to adopt and publish grievance procedures for employee 
complaints of sex discrimination. 
22 These procedures must apply to all students, including athletes. If a complaint of sexual violence involves a 
student athlete, the school must follow its standard procedures for resolving sexual violence complaints. Such 
complaints must not be addressed solely by athletics department procedures. Additionally, if an alleged 
perpetrator is an elementary or secondary student with a disability, schools must follow the procedural safeguards 
in the Individuals with Disabilities Education Act (at 20 U.S.C. § 1415 and 34 C.F.R. §§ 300.500-300.519, 300.530-
300.537) as well as the requirements of Section 504 of the Rehabilitation Act of 1973 (at 34 C.F.R. §§ 104.35-
104.36) when conducting the investigation and hearing. 
23 A school may not absolve itself of its Title IX obligations to investigate and resolve complaints of sexual 
harassment or violence by delegating, whether through express contractual agreement or other less formal 
arrangement, the responsibility to administer school discipline to school resource officers or “contract” law 
enforcement officers. See 34 C.F.R. § 106.4. 
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Prompt and Equitable Requirements 

As stated in the 2001 Guidance, OCR has identified a number of elements in evaluating whether 
a school’s grievance procedures provide for prompt and equitable resolution of sexual 
harassment complaints. These elements also apply to sexual violence complaints because, as 
explained above, sexual violence is a form of sexual harassment. OCR will review all aspects of a 
school’s grievance procedures, including the following elements that are critical to achieve 
compliance with Title IX: 

• Notice to students, parents of elementary and secondary students, and employees of 
the grievance procedures, including where complaints may be filed; 

• Application of the procedures to complaints alleging harassment carried out by 
employees, other students, or third parties; 

• Adequate, reliable, and impartial investigation of complaints, including the opportunity 
for both parties to present witnesses and other evidence; 

• Designated and reasonably prompt time frames for the major stages of the complaint 
process; 

• Notice to parties of the outcome of the complaint;24 and 
• An assurance that the school will take steps to prevent recurrence of any harassment 

and to correct its discriminatory effects on the complainant and others, if appropriate. 

As noted in the 2001 Guidance, procedures adopted by schools will vary in detail, specificity, 
and components, reflecting differences in the age of students, school sizes and administrative 
structures, State or local legal requirements, and past experiences. Although OCR examines 
whether all applicable elements are addressed when investigating sexual harassment 
complaints, this letter focuses on those elements where our work indicates that more 
clarification and explanation are needed, including: 

(A) Notice of the grievance procedures 

The procedures for resolving complaints of sex discrimination, including sexual harassment, 
should be written in language appropriate to the age of the school’s students, easily 
understood, easily located, and widely distributed. OCR recommends that the grievance 
procedures be prominently posted on school Web sites; sent electronically to all members of 
the school community; available at various locations throughout the school or campus; and 
summarized in or attached to major publications issued by the school, such as handbooks, 
codes of conduct, and catalogs for students, parents of elementary and secondary students, 
faculty, and staff. 

(B) Adequate, Reliable, and Impartial Investigation of Complaints 

OCR’s work indicates that a number of issues related to an adequate, reliable, and impartial 
investigation arise in sexual harassment and violence complaints. In some cases, the conduct 

24 “Outcome” does not refer to information about disciplinary sanctions unless otherwise noted. Notice of the 
outcome is discussed in greater detail in Section D below. 
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may constitute both sexual harassment under Title IX and criminal activity. Police investigations 
may be useful for fact-gathering; but because the standards for criminal investigations are 
different, police investigations or reports are not determinative of whether sexual harassment 
or violence violates Title IX. Conduct may constitute unlawful sexual harassment under Title IX 
even if the police do not have sufficient evidence of a criminal violation. In addition, a criminal 
investigation into allegations of sexual violence does not relieve the school of its duty under 
Title IX to resolve complaints promptly and equitably. 

A school should notify a complainant of the right to file a criminal complaint, and should not 
dissuade a victim from doing so either during or after the school’s internal Title IX investigation. 
For instance, if a complainant wants to file a police report, the school should not tell the 
complainant that it is working toward a solution and instruct, or ask, the complainant to wait to 
file the report. 

Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to 
begin their own Title IX investigation and, if needed, must take immediate steps to protect the 
student in the educational setting. For example, a school should not delay conducting its own 
investigation or taking steps to protect the complainant because it wants to see whether the 
alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of 
Understanding (MOU) with a local police department must allow the school to meet its Title IX 
obligation to resolve complaints promptly and equitably. Although a school may need to delay 
temporarily the fact-finding portion of a Title IX investigation while the police are gathering 
evidence, once notified that the police department has completed its gathering of evidence 
(not the ultimate outcome of the investigation or the filing of any charges), the school must 
promptly resume and complete its fact-finding for the Title IX investigation.25 Moreover, 
nothing in an MOU or the criminal investigation itself should prevent a school from notifying 
complainants of their Title IX rights and the school’s grievance procedures, or from taking 
interim steps to ensure the safety and well-being of the complainant and the school community 
while the law enforcement agency’s fact-gathering is in progress. OCR also recommends that a 
school’s MOU include clear policies on when a school will refer a matter to local law 
enforcement. 

As noted above, the Title IX regulation requires schools to provide equitable grievance 
procedures. As part of these procedures, schools generally conduct investigations and hearings 
to determine whether sexual harassment or violence occurred. In addressing complaints filed 
with OCR under Title IX, OCR reviews a school’s procedures to determine whether the school is 
using a preponderance of the evidence standard to evaluate complaints. The Supreme Court 
has applied a preponderance of the evidence standard in civil litigation involving discrimination 
under Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e et seq. Like Title IX, 

25  In one recent OCR sexual violence case, the prosecutor’s office informed OCR that the police department’s 
evidence gathering stage typically takes three to ten calendar days, although the delay in the school’s investigation 
may be longer in certain instances. 

Title IX Litigation & Investigations 11
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Title VII prohibits discrimination on the basis of sex.26 OCR also uses a preponderance of the 
evidence standard when it resolves complaints against recipients. For instance, OCR’s Case 
Processing Manual requires that a noncompliance determination be supported by the 
preponderance of the evidence when resolving allegations of discrimination under all the 
statutes enforced by OCR, including Title IX.27 OCR also uses a preponderance of the evidence 
standard in its fund termination administrative hearings.28 Thus, in order for a school’s 
grievance procedures to be consistent with Title IX standards, the school must use a 
preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment 
or violence occurred). The “clear and convincing” standard (i.e., it is highly probable or 
reasonably certain that the sexual harassment or violence occurred), currently used by some 
schools, is a higher standard of proof. Grievance procedures that use this higher standard are 
inconsistent with the standard of proof established for violations of the civil rights laws, and are 
thus not equitable under Title IX. Therefore, preponderance of the evidence is the appropriate 
standard for investigating allegations of sexual harassment or violence. 

Throughout a school’s Title IX investigation, including at any hearing, the parties must have an 
equal opportunity to present relevant witnesses and other evidence. The complainant and the 
alleged perpetrator must be afforded similar and timely access to any information that will be 
used at the hearing.29 For example, a school should not conduct a pre-hearing meeting during 
which only the alleged perpetrator is present and given an opportunity to present his or her 
side of the story, unless a similar meeting takes place with the complainant; a hearing officer or 
disciplinary board should not allow only the alleged perpetrator to present character witnesses 
at a hearing; and a school should not allow the alleged perpetrator to review the complainant’s 

26 See, e.g., Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003) (noting that under the “conventional rule of civil 
litigation,” the preponderance of the evidence standard generally applies in cases under Title VII); Price 
Waterhouse v. Hopkins, 490 U.S. 228, 252-55 (1989) (approving preponderance standard in Title VII sex 
discrimination case) (plurality opinion); id. at 260 (White, J., concurring in the judgment); id. at 261 (O’Connor, J., 
concurring in the judgment). The 2001 Guidance noted (on page vi) that “[w]hile Gebser and Davis made clear that 
Title VII agency principles do not apply in determining liability for money damages under Title IX, the Davis Court 
also indicated, through its specific references to Title VII caselaw, that Title VII remains relevant in determining 
what constitutes hostile environment sexual harassment under Title IX.” See also Jennings v. Univ. of N.C., 482 F.3d 
686, 695 (4th Cir. 2007) (“We look to case law interpreting Title VII of the Civil Rights Act of 1964 for guidance in 
evaluating a claim brought under Title IX.”). 
27 OCR’s Case Processing Manual is available on the Department’s Web site, at 
http://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html. 
28 The Title IX regulations adopt the procedural provisions applicable to Title VI of the Civil Rights Act of 1964. See 
34 C.F.R. § 106.71 (“The procedural provisions applicable to Title VI of the Civil Rights Act of 1964 are hereby 
adopted and incorporated herein by reference.”). The Title VI regulations apply the Administrative Procedure Act 
to administrative hearings required prior to termination of Federal financial assistance and require that 
termination decisions be “supported by and in accordance with the reliable, probative and substantial evidence.” 
5 U.S.C. § 556(d). The Supreme Court has interpreted “reliable, probative and substantial evidence” as a direction 
to use the preponderance standard. See Steadman v. SEC, 450 U.S. 91, 98-102 (1981). 
29 Access to this information must be provided consistent with FERPA. For example, if a school introduces an 
alleged perpetrator’s prior disciplinary records to support a tougher disciplinary penalty, the complainant would 
not be allowed access to those records. Additionally, access should not be given to privileged or confidential 
information. For example, the alleged perpetrator should not be given access to communications between the 
complainant and a counselor or information regarding the complainant’s sexual history. 
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statement without also allowing the complainant to review the alleged perpetrator’s 
statement. 

While OCR does not require schools to permit parties to have lawyers at any stage of the 
proceedings, if a school chooses to allow the parties to have their lawyers participate in the 
proceedings, it must do so equally for both parties. Additionally, any school-imposed 
restrictions on the ability of lawyers to speak or otherwise participate in the proceedings should 
apply equally. OCR strongly discourages schools from allowing the parties personally to 
question or cross-examine each other during the hearing. Allowing an alleged perpetrator to 
question an alleged victim directly may be traumatic or intimidating, thereby possibly escalating 
or perpetuating a hostile environment. OCR also recommends that schools provide an appeals 
process. If a school provides for appeal of the findings or remedy, it must do so for both parties. 
Schools must maintain documentation of all proceedings, which may include written findings of 
facts, transcripts, or audio recordings. 

All persons involved in implementing a recipient’s grievance procedures (e.g., Title IX 
coordinators, investigators, and adjudicators) must have training or experience in handling 
complaints of sexual harassment and sexual violence, and in the recipient’s grievance 
procedures. The training also should include applicable confidentiality requirements. In sexual 
violence cases, the fact-finder and decision-maker also should have adequate training or 
knowledge regarding sexual violence.30 Additionally, a school’s investigation and hearing 
processes cannot be equitable unless they are impartial. Therefore, any real or perceived 
conflicts of interest between the fact-finder or decision-maker and the parties should be 
disclosed. 

Public and state-supported schools must provide due process to the alleged perpetrator. 
However, schools should ensure that steps taken to accord due process rights to the alleged 
perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant. 

(C) Designated and Reasonably Prompt Time Frames 

OCR will evaluate whether a school’s grievance procedures specify the time frames for all major 
stages of the procedures, as well as the process for extending timelines. Grievance procedures 
should specify the time frame within which: (1) the school will conduct a full investigation of 
the complaint; (2) both parties receive a response regarding the outcome of the complaint; and 
(3) the parties may file an appeal, if applicable. Both parties should be given periodic status 
updates. Based on OCR experience, a typical investigation takes approximately 60 calendar days 
following receipt of the complaint. Whether OCR considers complaint resolutions to be timely, 
however, will vary depending on the complexity of the investigation and the severity and extent 
of the harassment. For example, the resolution of a complaint involving multiple incidents with 
multiple complainants likely would take longer than one involving a single incident that 

30 For instance, if an investigation or hearing involves forensic evidence, that evidence should be reviewed by a 
trained forensic examiner. 
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occurred in a classroom during school hours with a single complainant. 

(D) Notice of Outcome 

Both parties must be notified, in writing, about the outcome of both the complaint and any 
appeal,31  i.e., whether harassment was found to have occurred. OCR recommends that schools 
provide the written determination of the final outcome to the complainant and the alleged 
perpetrator concurrently. Title IX does not require the school to notify the alleged perpetrator 
of the outcome before it notifies the complainant. 

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be 
confusion regarding what information a school may disclose to the complainant.32 FERPA 
generally prohibits the nonconsensual disclosure of personally identifiable information from a 
student’s “education record.” However, as stated in the 2001 Guidance, FERPA permits a school 
to disclose to the harassed student information about the sanction imposed upon a student 
who was found to have engaged in harassment when the sanction directly relates to the 
harassed student. This includes an order that the harasser stay away from the harassed 
student, or that the harasser is prohibited from attending school for a period of time, or 
transferred to other classes or another residence hall.33 Disclosure of other information in the 
student’s “education record,” including information about sanctions that do not relate to the 
harassed student, may result in a violation of FERPA. 

Further, when the conduct involves a crime of violence or a non-forcible sex offense,34 FERPA 
permits a postsecondary institution to disclose to the alleged victim the final results of a 

31 As noted previously, “outcome” does not refer to information about disciplinary sanctions unless otherwise 
noted. 
32  In 1994, Congress amended the General Education Provisions Act (GEPA), of which FERPA is a part, to state that 
nothing in GEPA “shall be construed to affect the applicability of title VI of the Civil Rights Act of 1964, title IX of 
Education Amendments of 1972, title V of the Rehabilitation Act of 1973, the Age Discrimination Act, or other 
statutes prohibiting discrimination, to any applicable program.” 20 U.S.C. § 1221(d). The Department interprets 
this provision to mean that FERPA continues to apply in the context of Title IX enforcement, but if there is a direct 
conflict between the requirements of FERPA and the requirements of Title IX, such that enforcement of FERPA 
would interfere with the primary purpose of Title IX to eliminate sex-based discrimination in schools, the 
requirements of Title IX override any conflicting FERPA provisions. See 2001 Guidance at vii. 
33 This information directly relates to the complainant and is particularly important in sexual harassment cases 
because it affects whether a hostile environment has been eliminated. Because seeing the perpetrator may be 
traumatic, a complainant in a sexual harassment case may continue to be subject to a hostile environment if he or 
she does not know when the perpetrator will return to school or whether he or she will continue to share classes 
or a residence hall with the perpetrator. This information also directly affects a complainant’s decision regarding 
how to work with the school to eliminate the hostile environment and prevent its recurrence. For instance, if a 
complainant knows that the perpetrator will not be at school or will be transferred to other classes or another 
residence hall for the rest of the year, the complainant may be less likely to want to transfer to another school or 
change classes, but if the perpetrator will be returning to school after a few days or weeks, or remaining in the 
complainant’s classes or residence hall, the complainant may want to transfer schools or change classes to avoid 
contact. Thus, the complainant cannot make an informed decision about how best to respond without this 
information. 
34 Under the FERPA regulations, crimes of violence include arson; assault offenses (aggravated assault, simple 
assault, intimidation); burglary; criminal homicide (manslaughter by negligence); criminal homicide (murder and 
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disciplinary proceeding against the alleged perpetrator, regardless of whether the institution 
concluded that a violation was committed.35 Additionally, a postsecondary institution may 
disclose to anyone—not just the alleged victim—the final results of a disciplinary proceeding if 
it determines that the student is an alleged perpetrator of a crime of violence or a non-forcible 
sex offense, and, with respect to the allegation made, the student has committed a violation of 
the institution’s rules or policies.36 

Postsecondary institutions also are subject to additional rules under the Clery Act. This law, 
which applies to postsecondary institutions that participate in Federal student financial aid 
programs, requires that “both the accuser and the accused must be informed of the outcome37 

of any institutional disciplinary proceeding brought alleging a sex offense.”38 Compliance with 
this requirement does not constitute a violation of FERPA. Furthermore, the FERPA limitations 
on redisclosure of information do not apply to information that postsecondary institutions are 
required to disclose under the Clery Act.39 Accordingly, postsecondary institutions may not 
require a complainant to abide by a nondisclosure agreement, in writing or otherwise, that 
would prevent the redisclosure of this information. 

Steps to Prevent Sexual Harassment and Sexual Violence and Correct its Discriminatory 
Effects on the Complainant and Others 

Education and Prevention 

In addition to ensuring full compliance with Title IX, schools should take proactive measures to 
prevent sexual harassment and violence. OCR recommends that all schools implement 
preventive education programs and make victim resources, including comprehensive victim 
services, available. Schools may want to include these education programs in their 
(1) orientation programs for new students, faculty, staff, and employees; (2) training for 
students who serve as advisors in residence halls; (3) training for student athletes and coaches; 
and (4) school assemblies and “back to school nights.” These programs should include a 

non-negligent manslaughter); destruction, damage or vandalism of property; kidnapping/abduction; robbery; and 
forcible sex offenses. Forcible sex offenses are defined as any sexual act directed against another person forcibly or 
against that person’s will, or not forcibly or against the person’s will where the victim is incapable of giving 
consent. Forcible sex offenses include rape, sodomy, sexual assault with an object, and forcible fondling. Non-
forcible sex offenses are incest and statutory rape. 34 C.F.R. Part 99, App. A. 
35 34 C.F.R. § 99.31(a)(13). For purposes of 34 C.F.R. §§ 99.31(a)(13)-(14), disclosure of “final results” is limited to 
the name of the alleged perpetrator, any violation found to have been committed, and any sanction imposed 
against the perpetrator by the school. 34 C.F.R. § 99.39. 
36 34 C.F.R. § 99.31(a)(14). 
37 For purposes of the Clery Act, “outcome” means the institution’s final determination with respect to the alleged 
sex offense and any sanctions imposed against the accused. 34 C.F.R. § 668.46(b)(11)(vi)(B). 
38 34 C.F.R. § 668.46(b)(11)(vi)(B). Under the Clery Act, forcible sex offenses are defined as any sexual act directed 
against another person forcibly or against that person’s will, or not forcibly or against the person’s will where the 
person is incapable of giving consent. Forcible sex offenses include forcible rape, forcible sodomy, sexual assault 
with an object, and forcible fondling. Non-forcible sex offenses include incest and statutory rape. 34 C.F.R. Part 
668, Subpt. D, App. A. 
39 34 C.F.R. § 99.33(c). 
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discussion of what constitutes sexual harassment and sexual violence, the school’s policies and 
disciplinary procedures, and the consequences of violating these policies. 

The education programs also should include information aimed at encouraging students to 
report incidents of sexual violence to the appropriate school and law enforcement authorities. 
Schools should be aware that victims or third parties may be deterred from reporting incidents 
if alcohol, drugs, or other violations of school or campus rules were involved.40 As a result, 
schools should consider whether their disciplinary policies have a chilling effect on victims’ or 
other students’ reporting of sexual violence offenses. For example, OCR recommends that 
schools inform students that the schools’ primary concern is student safety, that any other 
rules violations will be addressed separately from the sexual violence allegation, and that use of 
alcohol or drugs never makes the victim at fault for sexual violence. 

OCR also recommends that schools develop specific sexual violence materials that include the 
schools’ policies, rules, and resources for students, faculty, coaches, and administrators. 
Schools also should include such information in their employee handbook and any handbooks 
that student athletes and members of student activity groups receive. These materials should 
include where and to whom students should go if they are victims of sexual violence. These 
materials also should tell students and school employees what to do if they learn of an incident 
of sexual violence. Schools also should assess student activities regularly to ensure that the 
practices and behavior of students do not violate the schools’ policies against sexual 
harassment and sexual violence. 

Remedies and Enforcement 

As discussed above, if a school determines that sexual harassment that creates a hostile 
environment has occurred, it must take immediate action to eliminate the hostile environment, 
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary 
action against the harasser, effective corrective action may require remedies for the 
complainant, as well as changes to the school’s overall services or policies. Examples of these 
actions are discussed in greater detail below. 

Title IX requires a school to take steps to protect the complainant as necessary, including taking 
interim steps before the final outcome of the investigation. The school should undertake these 
steps promptly once it has notice of a sexual harassment or violence allegation. The school 
should notify the complainant of his or her options to avoid contact with the alleged 
perpetrator and allow students to change academic or living situations as appropriate. For 
instance, the school may prohibit the alleged perpetrator from having any contact with the 
complainant pending the results of the school’s investigation. When taking steps to separate 
the complainant and alleged perpetrator, a school should minimize the burden on the 

40 The Department’s Higher Education Center for Alcohol, Drug Abuse, and Violence Prevention (HEC) helps 
campuses and communities address problems of alcohol, other drugs, and violence by identifying effective 
strategies and programs based upon the best prevention science. Information on HEC resources and technical 
assistance can be found at www.higheredcenter.org. 
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complainant, and thus should not, as a matter of course, remove complainants from classes or 
housing while allowing alleged perpetrators to remain. In addition, schools should ensure that 
complainants are aware of their Title IX rights and any available resources, such as counseling, 
health, and mental health services, and their right to file a complaint with local law 
enforcement.41 

Schools should be aware that complaints of sexual harassment or violence may be followed by 
retaliation by the alleged perpetrator or his or her associates. For instance, friends of the 
alleged perpetrator may subject the complainant to name-calling and taunting. As part of their 
Title IX obligations, schools must have policies and procedures in place to protect against 
retaliatory harassment. At a minimum, schools must ensure that complainants and their 
parents, if appropriate, know how to report any subsequent problems, and should follow-up 
with complainants to determine whether any retaliation or new incidents of harassment have 
occurred. 

When OCR finds that a school has not taken prompt and effective steps to respond to sexual 
harassment or violence, OCR will seek appropriate remedies for both the complainant and the 
broader student population. When conducting Title IX enforcement activities, OCR seeks to 
obtain voluntary compliance from recipients. When a recipient does not come into compliance 
voluntarily, OCR may initiate proceedings to withdraw Federal funding by the Department or 
refer the case to the U.S. Department of Justice for litigation. 

Schools should proactively consider the following remedies when determining how to respond 
to sexual harassment or violence. These are the same types of remedies that OCR would seek in 
its cases. 

Depending on the specific nature of the problem, remedies for the complainant might include, 
but are not limited to:42 

• providing an escort to ensure that the complainant can move safely between classes 
and activities; 

• ensuring that the complainant and alleged perpetrator do not attend the same classes; 
• moving the complainant or alleged perpetrator to a different residence hall or, in the 

case of an elementary or secondary school student, to another school within the 
district; 

• providing counseling services; 
• providing medical services; 
• providing academic support services, such as tutoring; 

41 The Clery Act requires postsecondary institutions to develop and distribute a statement of policy that informs 
students of their options to notify proper law enforcement authorities, including campus and local police, and the 
option to be assisted by campus personnel in notifying such authorities. The policy also must notify students of 
existing counseling, mental health, or other student services for victims of sexual assault, both on campus and in 
the community. 20 U.S.C. §§ 1092(f)(8)(B)(v)-(vi). 
42 Some of these remedies also can be used as interim measures before the school’s investigation is complete. 
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• arranging for the complainant to re-take a course or withdraw from a class without 
penalty, including ensuring that any changes do not adversely affect the complainant’s 
academic record; and 

• reviewing any disciplinary actions taken against the complainant to see if there is a 
causal connection between the harassment and the misconduct that may have resulted 
in the complainant being disciplined.43 

Remedies for the broader student population might include, but are not limited to: 
Counseling and Training 

• offering counseling, health, mental health, or other holistic and comprehensive victim 
services to all students affected by sexual harassment or sexual violence, and notifying 
students of campus and community counseling, health, mental health, and other 
student services; 

• designating an individual from the school’s counseling center to be “on call” to assist 
victims of sexual harassment or violence whenever needed; 

• training the Title IX coordinator and any other employees who are involved in 
processing, investigating, or resolving complaints of sexual harassment or sexual 
violence, including providing training on: 

o the school’s Title IX responsibilities to address allegations of sexual harassment 
or violence 

o how to conduct Title IX investigations 
o information on the link between alcohol and drug abuse and sexual harassment 

or violence and best practices to address that link; 
• training all school law enforcement unit personnel on the school’s Title IX 

responsibilities and handling of sexual harassment or violence complaints; 
• training all employees who interact with students regularly on recognizing and 

appropriately addressing allegations of sexual harassment or violence under Title IX; and 
• informing students of their options to notify proper law enforcement authorities, 

including school and local police, and the option to be assisted by school employees in 
notifying those authorities. 

Development of Materials and Implementation of Policies and Procedures 
• developing materials on sexual harassment and violence, which should be distributed to 

students during orientation and upon receipt of complaints, as well as widely posted 
throughout school buildings and residence halls, and which should include: 

o what constitutes sexual harassment or violence 
o what to do if a student has been the victim of sexual harassment or violence 
o contact information for counseling and victim services on and off school grounds 
o how to file a complaint with the school 
o how to contact the school’s Title IX coordinator 

43 For example, if the complainant was disciplined for skipping a class in which the harasser was enrolled, the 
school should review the incident to determine if the complainant skipped the class to avoid contact with the 
harasser. 
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o what the school will do to respond to allegations of sexual harassment or 
violence, including the interim measures that can be taken 

• requiring the Title IX coordinator to communicate regularly with the school’s law 
enforcement unit investigating cases and to provide information to law enforcement 
unit personnel regarding Title IX requirements;44 

• requiring the Title IX coordinator to review all evidence in a sexual harassment or sexual 
violence case brought before the school’s disciplinary committee to determine whether 
the complainant is entitled to a remedy under Title IX that was not available through the 
disciplinary committee;45 

• requiring the school to create a committee of students and school officials to identify 
strategies for ensuring that students: 

o know the school’s prohibition against sex discrimination, including sexual 
harassment and violence 

o recognize sex discrimination, sexual harassment, and sexual violence when they 
occur 

o understand how and to whom to report any incidents 
o know the connection between alcohol and drug abuse and sexual harassment or 

violence 
o feel comfortable that school officials will respond promptly and equitably to 

reports of sexual harassment or violence; 
• issuing new policy statements or other steps that clearly communicate that the school 

does not tolerate sexual harassment and violence and will respond to any incidents and 
to any student who reports such incidents; and 

• revising grievance procedures used to handle sexual harassment and violence 
complaints to ensure that they are prompt and equitable, as required by Title IX. 

School Investigations and Reports to OCR 
• conducting periodic assessments of student activities to ensure that the practices and 

behavior of students do not violate the school’s policies against sexual harassment and 
violence; 

• investigating whether any other students also may have been subjected to sexual 
harassment or violence; 

• investigating whether school employees with knowledge of allegations of sexual 
harassment or violence failed to carry out their duties in responding to those 
allegations; 

• conducting, in conjunction with student leaders, a school or campus “climate check” to 
assess the effectiveness of efforts to ensure that the school is free from sexual 
harassment and violence, and using the resulting information to inform future proactive 
steps that will be taken by the school; and 

44 Any personally identifiable information from a student’s education record that the Title IX coordinator provides 
to the school’s law enforcement unit is subject to FERPA’s nondisclosure requirements. 
45 For example, the disciplinary committee may lack the power to implement changes to the complainant’s class 
schedule or living situation so that he or she does not come in contact with the alleged perpetrator. 
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• submitting to OCR copies of all grievances filed by students alleging sexual harassment 
or violence, and providing OCR with documentation related to the investigation of each 
complaint, such as witness interviews, investigator notes, evidence submitted by the 
parties, investigative reports and summaries, any final disposition letters, disciplinary 
records, and documentation regarding any appeals. 

Conclusion 

The Department is committed to ensuring that all students feel safe and have the opportunity 
to benefit fully from their schools’ education programs and activities. As part of this 
commitment, OCR provides technical assistance to assist recipients in achieving voluntary 
compliance with Title IX. 

If you need additional information about Title IX, have questions regarding OCR’s policies, or seek 
technical assistance, please contact the OCR enforcement office that serves your state or territory. 
The list of offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. 
Additional information about addressing sexual violence, including victim resources and 
information for schools, is available from the U.S. Department of Justice’s Office on Violence 
Against Women (OVW) at http://www.ovw.usdoj.gov/.46 

Thank you for your prompt attention to this matter. I look forward to continuing our work 
together to ensure that all students have an equal opportunity to learn in a safe and respectful 
school climate. 

Sincerely, 

/s/ 

Russlynn Ali 
Assistant Secretary for Civil Rights 

46 OVW also administers the Grants to Reduce Domestic Violence, Dating Violence, Sexual Assault, and Stalking on 
Campus Program. This Federal funding is designed to encourage institutions of higher education to adopt 
comprehensive, coordinated responses to domestic violence, dating violence, sexual assault, and stalking. Under 
this competitive grant program, campuses, in partnership with community-based nonprofit victim advocacy 
organizations and local criminal justice or civil legal agencies, must adopt protocols and policies to treat these 
crimes as serious offenses and develop victim service programs and campus policies that ensure victim safety, 
offender accountability, and the prevention of such crimes. OVW recently released the first solicitation for the 
Services, Training, Education, and Policies to Reduce Domestic Violence, Dating Violence, Sexual Assault and 
Stalking in Secondary Schools Grant Program. This innovative grant program will support a broad range of 
activities, including training for school administrators, faculty, and staff; development of policies and procedures 
for responding to these crimes; holistic and appropriate victim services; development of effective prevention 
strategies; and collaborations with mentoring organizations to support middle and high school student victims. 
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DISCRIMINATION, HARASSMENT, AND RETALIATION POLICY [INTERIM] 

Policy Information 
Policy Number 737 

Implementation Date August 14, 2020 

Next Review Date August 14, 2023 

Responsible Office Equal Opportunity and Title IX 

References  Titles IV, VI, and VII of the Civil Rights Act of 1964 
   34 C.F.R. pt. 100 

Title IX of the Education Amendments of 1972 

28 C.F.R. pt. 54 

34 .F.R. pt. 106 

Section 504 of the Rehabilitation Act; 34 C.F.R. pt. 104 

Age Discrimination Act of 1975 

34 .F.R. pt. 110 

Titles I and II of the Americans with Disabilities Act; 28 C.F.R. pt. 35 

Montana Human Rights Act and Governmental Code of Fair Practices, Title 
49, Montana Code Annotated 

Board of Regents Policy 507 

 

Policy  
The University of Montana, together with our Affiliates, commits to a learning and working environment 
that emphasizes the dignity and worth of every member of its community that is free from discrimination, 
harassment, and retaliation based upon race, color, religion, national origin, creed, service in the 
uniformed services (as defined in state and federal law), veteran status, sex, gender, age, political ideas, 
marital or family status, pregnancy, physical or mental disability, genetic information, gender identity, 
gender expression, or sexual orientation (taken together, generally, “protected-class harm”). An inclusive 
environment is necessary to a healthy and productive University community.  The University will take 
appropriate action to prevent, resolve, and remediate protected-class harm. 

I. Applicability 
This Policy prohibits members of the University community including employees, students, affiliates, and 
visitors from engaging in Prohibited Conduct as described below at Section XI, while engaged in 
activities directly related to the nature of their University affiliation. This Policy incorporates the 
Discrimination Grievance Procedures, which set forth the University’s resolution processes for violations 
of this Policy.  
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II. Reporting to the Office of Equal Opportunity & Title IX 
The University encourages prompt reporting of conduct that may violate this Policy. Reports of 
Prohibited Conduct should be made directly to the University’s Office of Equal Opportunity and Title IX 
(EO/Title IX)1. All Reports of Prohibited Conduct, as described below, or informational requests and 
inquiries about this Policy or the Procedures, should be filed with the EO/Title IX Office:  

Office of Equal Opportunity & Title IX, Director and Coordinator 
University Hall 006 

University of Montana, Missoula, MT 59812 
(406) 243-5710 | eoaa@umontana.edu | www.umt.edu/eo  

Some forms of conduct contemplated by this Policy may also constitute crimes and the University 
strongly encourages individuals to make reports to law enforcement including the University of Montana 
Police Department (UMPD) or other appropriate law enforcement agency2. The EO/Title IX Office can 
aid in reporting to law enforcement. 

Particular conduct reported under this Policy may trigger a timely warning notification in accordance with 
the Clery Act. Specifically, the University must issue timely warnings for incidents reported that pose a 
serious or continuing threat of bodily harm or danger to members of the campus community. The 
University will undertake efforts to ensure that names and other personally identifiable information is not 
released, while providing sufficient information to members of the campus community to make informed 
decisions consistent with the circumstances.  

A. Report of Prohibited Conduct   
A Report of Prohibited Conduct may be filed with the EO/Title IX Office by any individual, including a 
third party, and is intended to alert the University of a potential violation of this Policy. Except for reports 
submitted within a University employee’s Mandatory Reporter obligation, described below, a Report of 
Prohibited Conduct may include any information deemed relevant by the reporting person, including: 
names and contact information for all individuals involved; date(s); location(s); and a description of the 
protected-class harm.   

Upon receipt of a Report of Prohibited Conduct, EO/TIX will promptly reach out to the identified 
Complainant to offer Supportive and Protective Measures, as described below at Section VI,  consider the 
Complainant’s wishes with respect to Supportive and Protective Measures, inform the Complainant of the 
availability of Supportive and Protective Measures with or without the filing of a Formal Complaint, and 
invite the Complainant to meet with EO/TIX staff to assess jurisdiction and discuss potential resolution 
options, including the process for filing a Formal Complaint. A Report of Prohibited Conduct does not 
trigger a Grievance Proceeding or Informal Resolution Process.   

 

                                                      
1 A report of Prohibited Conduct by or against the EO/Title IX Coordinator or any member of the EO/TIX Office should be filed 
with the President of the University.   
2 Information about on-campus and off-campus resources, including contact information for relevant law enforcement agencies, 
is attached to this policy as Appendix A, and appears on EO/Title IX Website:www.umt.edu/eo. 
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B. Mandatory Reporting  
All University employees must, within 24 hours of receiving the information, report information they 
have about Discrimination based on sex and Sexual Harassment, as defined by this Policy, involving 
students to the EO/Title IX Coordinator.  The employee must provide the EO/Title IX Coordinator with 
all information they have directly related to the incident. This includes, but is not limited to the names of 
people involved, as well as facts, including the date(s), time(s), and location(s). Employees should not 
conduct their own investigations or engage in fact-finding, but as described above, should report 
information they have. Confidential Resources as defined in this Policy at Section V are exempt from this 
mandatory reporting requirement. 

C. Formal Complaint  
The University will not initiate a Grievance Proceeding or Informal Resolution Process, defined in the 
Procedures at Sections IV and V, respectively, in the absence of a Formal Complaint.  A Formal 
Complaint means a document filed by a Complainant or signed by the EO/Title IX Coordinator alleging 
Prohibited Conduct by a named Respondent and requesting that the University investigate and adjudicate 
the allegation(s) of Prohibited Conduct; and meet the applicability and jurisdiction requirements set forth 
in this Policy at Sections II and IV, respectively. A Formal Complaint may be filed with the EO/Title IX 
Coordinator in person, by mail, by electronic mail, or at the contact information listed the Policy at 
Section III. The Formal Complaint must contain the Complainant’s physical or digital signature, or 
otherwise indicate that the Complainant is the person filing the Formal Complaint.   

The EO/Title IX Coordinator will not sign a Formal Complaint without a requesting and participating 
Complainant unless the EO/Title IX Coordinator deems it necessary to campus safety based on factors 
such as:   

• Patterned Prohibited Conduct, as evidenced by more than one report of distinct but similar 
Prohibited Conduct against the same Respondent;  

• Excessive violence, as evidenced by reported Prohibited Conduct involving a weapon, 
significant bodily injury, or ongoing and continued threats of physical harm; or  

• Harm to minors, as evidenced by any report of Prohibited Conduct against a child.     

III. Jurisdiction 

A. Adjudicatory Jurisdiction 
The objective of this Policy is to provide a learning and working environment that is free from the 
Prohibited Conduct described below consistent with the University’s commitment to diversity, equity, 
and inclusion. While UM strongly opposes all forms of protected-class harm, the University’s jurisdiction 
to investigate and adjudicate Formal Complaints is limited.  Except as otherwise specified in the 
definitions below, adjudicatory jurisdiction under this policy extends to Prohibited Conduct that is alleged 
to have occurred within a University Program or Activity, or that has a material adverse effect on an 
individual’s participation in or attempted participation in a University Program or Activity. A University 
Program or Activity includes locations, events, or circumstances over which the University exercised 
substantial control over both the Respondent and the context in which the Prohibited Conduct is alleged 
to have occurred, and also includes any buildings owned or controlled by a student organization that is 
officially recognized by the University.  

Jurisdiction is determined by the EO/Title IX Coordinator.  
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Federal regulations limit the University’s jurisdiction to resolve a Formal Complaint alleging Sexual 
Harassment to conduct occurring against a person in the United States.   

B. Supportive and Protective Measures Jurisdiction 
Individuals should not avoid reporting Prohibited Conduct to the University on jurisdictional grounds. 
While the University may not have jurisdiction to investigate or adjudicate a report of Discrimination, 
Harassment, or Retaliation that occurred separate from a University Program or Activity, EO/TIX has 
broad jurisdiction to coordinate and implement Supportive and Protective Measures, as described below 
at Section VI, to members of the University community adversely affected by protected-class harm.  

Similarly, individuals should not wait to report ongoing conduct until it becomes sufficiently serious to 
constitute a Policy violation. The EO/TIX Coordinator can provide advice and, in some cases, may take 
non-punitive preventive measures, to address conflict in the interest of a maintaining a safe and equitable 
campus environment.  

IV. Confidential and Non-Confidential Resources 
There is a distinction between making a report to the University or law enforcement and seeking 
confidential assistance through Confidential Resources described below. Not every campus or community 
resource is confidential and this section explains to whom individuals who have experienced Prohibited 
Conduct can talk without their disclosure being revealed to any other person without their express 
permission or as required by law. 

A. Confidential Resources  
Confidential Resources are those campus and community professionals who can maintain legally-
protected confidentiality within the University for the individual who shared the information. 
Confidentiality means that information shared by an individual with a Confidential Resource cannot be 
revealed to any other person without express permission of the individual, or as otherwise permitted or 
required by law. Confidential Resources are prohibited from disclosing confidential information unless 
(1) given permission by the person who disclosed the information; (2) there is an imminent threat of harm 
to self or others; (3) the conduct involves suspected abuse of a minor under the age of 18; or (4) as 
otherwise required or permitted by law or court order. 

Confidential Resources available to individuals include the Student Advocacy Resource Center (SARC), 
Counseling Center, Curry Health Center Employees, other licensed medical health-care professionals 
acting in their health care capacity. Information about on-campus and off-campus resources is attached to 
this Policy as Appendix A, and appears on EO/Title IX Website: www.umt.edu/eo.  

B. Non-Confidential Resources  
The Office of Equal Opportunity & Title IX is not a Confidential Resource. Nevertheless, the EO/Title IX 
Coordinator will make every effort to respect and safeguard the privacy of the individuals involved in 
reporting or otherwise participating in any process described by this Policy or the accompanying 
Procedures. Privacy means that reports of Prohibited Conduct will only be shared with limited individuals 
who need to know for the purpose of assessment, implementation of Supportive and Protective measures, 
and resolution of a Formal Complaint, and to the extent required by law or court order. 
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V. Supportive and Protective Measures  
The EO/Title IX Coordinator is responsible to coordinate Supportive and Protective measures in response 
to conduct contemplated by this Policy. Supportive and Protective measures are non-disciplinary, non-
punitive individualized services and tools offered as appropriate, as reasonably available, and without fee 
or charge to a Complainant or Respondent before, during or after the filing of a Formal Complaint or 
where no Formal Complaint has been filed. Supportive and Protective measures are designed to restore or 
preserve equal access to the University’s Programs and Activities without unreasonably burdening the 
other party, and includes measures designed to protect the safety of all parties or the University’s campus 
environment, or prevent or deter potential Prohibited Conduct.  

Supportive and Protective measures may include counseling, extensions of deadlines or other course-
related adjustments, modifications of work or class schedules, campus escort services, changes in work or 
housing locations, leaves of absence, increased security and monitoring of certain areas of campus, safety 
planning, referrals to on and off-campus services, trainings, mutual restrictions on contact, and other 
similar measures.  Additional information about mutual restrictions on contact is will become attached as 
Appendix B, and incorporated here by reference.    

VI. Emergency Removal/Administrative Leave/Suspension 
If the University determines that a student poses an immediate threat to the physical health or safety of 
any student or other individual, it may remove such student from the University in accordance with the 
Student Code of Conduct. The University may place a non-student employee who is alleged to have 
violated this Policy on administrative leave or suspension in accordance with the accompanying 
Procedures and applicable collective bargaining agreements, during the pendency of the Grievance 
Proceeding described in the accompanying Procedures. 

VII. Amnesty for Drug or Alcohol Possession or Consumption 
The University strongly encourages students to report instances of potential Prohibited Conduct involving 
students. Therefore, students who report information about Prohibited Conduct involving students will 
not be disciplined by the University for any violation of the University’s drug or alcohol possession or 
consumption policies in which they might have engaged in connection with the reported incident. 
Amnesty does not preclude or prevent action by police or other legal authorities pursuant to relevant state 
or federal criminal statutes. 

VIII. Free Expression and Academic Freedom 
The University of Montana has a long tradition of, and a deep commitment to, academic freedom.  The 
welfare and strength of the University and of society at large depend upon the ability to engage in free 
expression in the search for meaning.  To this end, the University of Montana recognizes and protects full 
freedom of inquiry, teaching, research, discussion, study, publication, and for artists, the creation and 
exhibition of works of art, without hindrance, restriction, equivocation, or reprisal.  This right extends to 
other facets of campus life to include the right of a faculty member or student to speak on general 
educational questions or about the Administration and operation of his/her own institution and the 
Montana University System. 

Constitutionally protected speech and traditional notions of academic freedom are valued in higher 
education. These ideals help to create the stimulating and challenging learning environment that should 
characterize higher education. In the spirit of a true university environment, individuals are encouraged to 
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invite, rather than inhibit, discourse on ideas.  In addressing all reports under this Policy, the University 
will take all permissible actions to ensure the safety of students and employees while complying with free 
speech requirements for students and employees. While the University will vigilantly protect students’ 
and employees’ rights against Prohibited Conduct, this Policy does not apply to curriculum or in any way 
prohibit or abridge the use of particular textbooks or curricular materials. 

IX. Prohibited Conduct 
The following conduct is prohibited. 

A. Discrimination 
Discrimination is conduct based upon an individual’s race, color, religion, national origin, creed, service 
in the uniformed services (as defined in state and federal law), veteran status, sex, gender, age, political 
ideas, marital or family status, pregnancy, physical or mental disability, genetic information, gender 
identity, gender expression, or sexual orientation (“protected classes”) that: 

1. Adversely affects a term or condition of an individual’s employment, education, living 
environment or participation in a University Program or Activity; or 

2. Is used as the basis for or a factor in decisions affecting that individual’s employment, 
education, living environment or participation in a University Program or Activity; or 

3. Constitutes Harassment, as defined below, by unreasonably interfering with an individual’s 
employment, educational performance, on-campus living environment, or participation in a 
University Program or Activity. 

Discrimination includes failing to provide reasonable accommodation to persons with disabilities. Under 
the Policy, a person with a disability means a person with a physical or mental impairment that 
substantially limits a major life activity; has a record of such impairment; or is regarded as having such an 
impairment. Determinations of whether individuals have a physical or mental impairment that 
substantially limits a major life activity (and therefore has a disability) are made on a case by case basis. 
In accordance with the Americans with Disabilities Act (ADA), as amended, Section 504 of the 
Rehabilitation Act of 1973, and applicable federal and state laws, the University is committed to 
providing access and reasonable accommodation in its services, programs, activities, education, and 
employment for individuals with disabilities. 

An exception to the definition of Discrimination is a bona fide occupational qualification. 

B. Harassment 
The University prohibits two forms of Harassment as described below: (1) Discriminatory Harassment; 
and (2) Sexual Harassment.  

1. Discriminatory Harassment  
Discriminatory Harassment is unwanted conduct that is: (a) based upon an individual’s race, color, 
religion, national origin, creed, service in the uniformed services (as defined in state and federal law), 
veteran status, sex, gender, age, political ideas, marital or family status, pregnancy, physical or mental 
disability, genetic information, gender identity, gender expression, or sexual orientation; and (b) that has 
the purpose or effect of unreasonably interfering with a reasonable person’s participation in a University 
Program or Activity.  
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Discriminatory Harassment emphasizes the consequence of conduct on an individual’s participation in a 
University Program or Activity.3  The following factors will be considered in assessing whether conduct 
objectively constitutes an unreasonable interference in a University Program or Activity:  

a. The identity of the parties, the nature of the parties’ relationship, and the influence of 
that relationship on the complainant(s)’ employment or education;  

b. The nature, scope, frequency, and duration of the protected class conduct;  

c. The degree to which the protected class conduct affected one or more students’ 
education or individual’s employment; and  

d. The nature of higher education.   

2. Sexual Harassment  
Acts of Sexual Harassment may be committed by any person upon any other person, regardless of the sex, 
gender, sexual orientation, and/or gender identity of those involved.  

Sexual Harassment is unwanted conduct that: (1) occurs within a University Program or Activity located 
in the United States; (2) affects an individual participating or attempting to participate in a University 
Program or Activity at the time the Formal Complaint is filed; (3) is based on sex, gender identity, gender 
expression, or sexual orientation; and (4) satisfies the elements of Quid Pro Quo Conduct, Hostile 
Environment, Sexual Assault, Domestic Violence, Dating Violence, Stalking, or Sexual Exploitation, as 
defined below.  

a. Quid Pro Quo Conduct occurs when: 

i. an employee of the University,  

ii. conditions the provision of an aid, benefit, or service of the University, 

iii. on an individual’s participation in unwelcome sexual conduct.  

b. A Hostile Environment is created by: 

i. unwelcome4 conduct,  

ii. determined by a reasonable person, 

iii. to be so severe, and 

iv. pervasive, and, 

v. objectively offensive,  

vi. that it effectively denies a person equal access to a University Program or Activity. 

c. Sexual Assault is: 

                                                      
3 Although some protected class conduct may be egregious in nature, the lack of proximity of the conduct to the University may 
limit its effect on an individual’s education or employment.  Other conduct may be relatively less severe but, for example, occur 
between colleagues of the same office or students in a shared seminar and therefore result in a greater impact on an individual’s 
education or employment.   
4 Unwelcomeness is subjective and determined by the Complainant (except when the Complainant is below the age of consent). 
Severity, pervasiveness, and objective offensiveness are evaluated based on the totality of the circumstances from the perspective 
of a reasonable person in the same or similar circumstances (“in the shoes of the Complainant”), including the context in which 
the alleged incident occurred and any similar, previous patterns that may be evidenced. 
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i. Non-consensual touching, or coercing or forcing another to touch a person’s intimate 
body parts (defined as genital area, groin, inner thigh, or breast);  

ii. Penetration, no matter how slight, of a person’s vagina or anus, by any body part or 
object, or oral penetration by a sex organ of another person without consent; or  

iii. Sexual intercourse between persons who are related to each other to the degree they 
cannot marry under state law.   

Consent is informed, freely given, and mutual. If coercion, intimidation, threats, or 
physical force are used there is no consent.  If a person is mentally or physically 
incapacitated, under the statutory age of consent, or impaired so that such person cannot 
understand the fact, nature or extent of the sexual situation, there is no consent; this 
includes impairment or incapacitation due to alcohol or drug consumption, or being asleep 
or unconscious. There is no consent when there is force, expressed or implied, or use of 
duress or deception upon the victim.  Silence does not necessarily constitute consent.  Past 
consent to sexual activities does not imply ongoing future consent.  Whether an individual 
has taken advantage of a position of influence over an alleged victim may be a factor in 
determining consent. 

Proof of consent or non-consent is not a burden placed on either party involved in an 
incident. Instead, the burden remains on the University to determine whether its Policy has 
been violated. The existence of consent is based on the totality of the circumstances 
evaluated from the perspective of a reasonable person in the same or similar circumstances, 
including the context in which the alleged incident occurred.  

Force: Force is the use of physical violence and/or physical imposition to gain sexual 
access. Force also includes threats, intimidation (implied threats), and coercion that is 
intended to overcome resistance or produce consent (e.g., “Have sex with me or I’ll hit 
you,” “Okay, don’t hit me, I’ll do what you want.”). Sexual activity that is forced is, by 
definition, non-consensual, but non-consensual sexual activity is not necessarily forced. 
The absence of resistance alone is not consent. Consent is not demonstrated by the absence 
of resistance. While resistance is not required or necessary, it is a clear demonstration of 
non-consent.  

Coercion: Coercion is unreasonable pressure for sexual activity. Coercive conduct differs 
from seductive conduct based on factors such as the type and/or extent of the pressure used 
to obtain consent. When someone makes clear that they do not want to engage in certain 
sexual activity, that they want to stop, or that they do not want to go past a certain point of 
sexual interaction, continued pressure beyond that point can be coercive.  

Incapacitation: Incapacitation occurs when someone cannot make rational, reasonable 
decisions because they lack the capacity to give knowing/informed consent (e.g., to 
understand the “who, what, when, where, why, or how” of their sexual interaction). A 
person cannot consent if they are unable to understand what is happening or is disoriented, 
helpless, asleep, or unconscious, for any reason, including by alcohol or other drugs. As 
stated above, a Respondent violates this Policy if they engage in sexual activity with 
someone who is incapable of giving consent. Incapacitation is determined through 
consideration of all relevant indicators of an individual’s state and is not synonymous with 
intoxication, impairment, blackout, and/or being drunk.  
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d. Dating Violence is:  

i. violence,  

ii. committed by a person, 

iii. who is in or has been in a social relationship of a romantic or intimate nature with the 
Complainant.  

1) The existence of such a relationship shall be determined based on the 
Complainant’s statement and with consideration of the length of the relationship, 
the type of relationship, and the frequency of interaction between the persons 
involved in the relationship. For the purposes of this definition— 

2) Dating violence includes, but is not limited to, sexual or physical abuse or the 
threat of such abuse. 

3) Dating violence does not include acts covered under the definition of domestic 
violence. 

e. Domestic Violence is: 

i. violence, 

ii. committed by a current or former spouse or intimate partner of the Complainant, 

iii. by a person with whom the Complainant shares a child in common, or 

iv. by a person who is cohabitating with, or has cohabitated with, the Complainant as a 
spouse or intimate partner, or 

v. by a person similarly situated to a spouse of the Complainant under the domestic or 
family violence laws of Montana, or 

vi. by any other person against an adult or youth Complainant who is protected from that 
person’s acts under the domestic or family violence laws of Montana. 

To categorize an incident as Domestic Violence, the relationship between the Respondent and the 
Complainant must be more than just two people living together as roommates. The people 
cohabitating must be current or former spouses or have an intimate relationship. 

f. Stalking is: 

i. engaging in a course of conduct, 

ii. directed at a specific person, that  

1) would cause a reasonable person to fear for the person’s safety, or  

2) the safety of others; or 

3) Suffer substantial emotional distress.  

For the purposes of this definition— 

(i) Course of conduct means two or more acts, including, but not limited to,  

(ii) acts in which the Respondent directly, indirectly, or through third parties, by 
any action, method, device, or means, follows, monitors, observes, surveils, 
threatens, or communicates to or about a person, or interferes with a person’s 
property. 

(iii) Reasonable person means a reasonable person under similar circumstances  

Title IX Litigation & Investigations 29



 

DISCRIMINATION, HARASSMENT, AND RETALIATION POLICY 10 | P a g e  
 

(iv) and with similar identities to the Complainant. 

(v) Substantial emotional distress means significant mental suffering or  

(vi) anguish that may but does not necessarily require medical or other 
professional treatment or counseling. 

g. Sexual Exploitation is any instance in which a person takes non-consensual or abusive sexual 
advantage of another for any person’s benefit other than the person being exploited. Sexual 
Exploitation is conduct that falls within other categories of Sexual Harassment but is identified 
separately for clarity. Examples of behavior that could rise to the level of Sexual Exploitation 
include:  

i. Prostituting another person; 

ii. Non-consensual visual (e.g., video, photograph) or audio-recording of sexual activity; 

iii. Non-consensual distribution of photos, other images, or information of an individual’s 
sexual activity, intimate body parts, or nakedness, with the intent to or having the effect 
of embarrassing an individual who is the subject of such images or information; 

iv. Going beyond the bounds of consent (such as letting your friends hide in the closet to 
watch you having consensual sex); 

v. Inducing incapacitation for sexual purposes;  

vi. Engaging in non-consensual voyeurism; 

vii. Knowingly transmitting an STI, such as HIV, to another without disclosing your STI 
status; 

viii. Exposing one’s genitals in non-consensual circumstances, or inducing another to expose 
their genitals; or 

ix. Possessing, distributing, viewing or forcing others to view illegal pornography. 

C. Retaliation  
Retaliation means any adverse action, including efforts to intimidate, threaten, coerce or discriminate, and 
any adverse employment or educational actions, that would discourage a reasonable person from 
engaging in activity protected under this policy, against any individual for the purpose of interfering with 
any right or privilege secured by this Policy, or because the individual has made a report or complaint, 
responded to a report or compliant, testified, assisted, or participated or refused to participate in any 
manner in an investigation, proceeding, or hearing under this Policy and accompanying Discrimination 
Grievance Procedures.  

X. Resolution, Sanctions, Appeal   
The University’s resolution processes are described in the accompanying Discrimination Grievance 
Procedures.  

The possible sanctions and corrective actions that can occur as a result of violating this Policy are 
described in the accompanying Discrimination Grievance Procedures.  

The University’s procedure to appeal a finding of responsibility for violating this Policy is described in 
the accompanying Discrimination Grievance Procedures.   
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Appendices:  
A: University Resource Guide; B: Mutual Restriction on Contact Guidelines  
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DISCRIMINATION GRIEVANCE PROCEDURES 
ACCOMPANYING THE DISCRIMINATION, HARASSMENT, AND RETALIATION POLICY 

[INTERIM] 
University of Montana 

Office of Equal Opportunity & Title IX 

I. Introduction and Purpose 
The purpose of these Discrimination Grievance Procedures (the Procedures), as set forth below, is to 
provide prompt and equitable resolution of protected-class harm based upon race, color, religion, national 
origin, creed, service in the uniformed services (as defined in state and federal law), veteran status, sex, 
gender, age, political ideas, marital or family status, pregnancy, physical or mental disability, genetic 
information, gender identity, gender expression, or sexual orientation as contemplated and prohibited by 
the University’s  Discrimination, Harassment, and Retaliation Policy (the Policy).  

These Procedures address reports of protected-class harm, including conduct prohibited by the Policy 
(Prohibited Conduct). The Policy is referenced here and incorporated as if fully set forth herein. 

II. Definitions 
a. Advisor means a person chosen by a party to be present during an investigation and 

hearing, and to conduct cross-examination on behalf of a party during any live hearing 
conducted under these Procedures. If a party does not have an Advisor during a live 
hearing, the University will appoint an Advisor to conduct cross-examination on behalf 
of that party.  

b. Complainant means an individual who is alleged to be the subject of Prohibited 
Conduct under the University’s Discrimination, Harassment, and Retaliation Policy.  

c. Day means any day the University is open for business, which excludes weekends and 
University recognized holidays.   

d. Exculpatory Evidence means evidence that tends to clear a Respondent from 
responsibility for Prohibited Conduct. 

e. Formal Complaint, as set forth in the Policy at Section III(C), means a document filed 
by a Complainant or signed by the EO/Title IX Coordinator alleging Prohibited Conduct 
by a Respondent and requesting that the University investigate and adjudicate the 
allegation of Prohibited Conduct; and meet the applicability and jurisdiction 
requirements set forth in UM’s Discrimination, Harassment, and Retaliation Policy at 
Sections II and IV, respectively. A Formal Complaint may be filed with the EO/Title IX 
Coordinator in person, by mail, by electronic mail, or at the contact information listed 
the Policy at Section III. The Formal Complaint must contain the Complainant’s 
physical or digital signature, or otherwise indicate that the Complainant is the person 
filing the Formal Complaint.   

f. Grievance Proceeding means the process described below in Section IV, and includes 
an investigation, live hearing, and where applicable, a sanction and opportunity to 
appeal.  
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g. Hearing Panel is composed of a representative appointed by each of the Faculty Senate, 
Staff Senate, Student Senate, and a Chair appointed by the President and is responsible 
for determining whether the Respondent(s) is responsible for the allegations of 
Prohibited Conduct. The Chair of the Hearing Panel is responsible for the writing the 
final written report. The Chair will make the final decision in the event that the Hearing 
Panel does not reach consensus.  

h. Hearing Panel File means the final written decision, the recording or transcription of 
the live hearing, and all evidence directly related to the matter. 

i. Inculpatory Evidence means evidence that tends to establish responsibility for the 
alleged Prohibited Conduct. 

j. Investigator means an individual who does not have a conflict of interest or bias for or 
against complainants or respondents generally, or an individual Complainant or 
Respondent; has been trained on the definitions of Prohibited Conduct, and the scope of 
the University’s jurisdiction, how to conduct a fair and impartial investigation, on issues 
of relevance to create an investigative report that fairly summarizes relevant evidence. 

k. Prohibited Conduct means conduct described in Section XI of the University’s 
Discrimination, Harassment, and Retaliation Policy. 

l. Report of Prohibited Conduct means information submitted to the EO/Title IX Office 
at the contact information listed at Section III of the policy, or the form located in the 
EO/Title IX website: www.umt.edu/eo, a phone call to or message left at (406) 243-
5710, or through the University’s Maxient system, as set forth in the Policy at Section 
III(A).  

m. Respondent means an individual who has been reported to be the perpetrator of conduct 
that could constitute Prohibited Conduct. 

n. Supportive and Protective Measures are defined in Section VI of the University’s 
Discrimination, Harassment, and Retaliation Policy. 

o. Title IX Coordinator means the individual who is responsible for coordinating efforts 
of the University to notify applicants for admission and employment, students, 
employees, and all unions holding collective bargaining agreements with the University 
of the identity of the Title IX Coordinator, contact information for the Office of Equal 
Opportunity and Title IX, information about how to file reports of Prohibited Conduct, 
for disseminating the Policy and Procedures and non-discrimination notices, for 
coordinating responses to reports of Prohibited Conduct, for ensuring that the Grievance 
Procedure provides for prompt and equitable resolution of Formal Complaints of 
Prohibited Conduct, for ensuring that investigators, Advisors, Hearing Panel members, 
and all other University officials facilitating an Informal Resolution or Formal 
Grievance Proceeding are properly trained, and for ensuring effective implementation of 
any remedies. Where the Title IX Coordinator signs a Formal Complaint, the Title IX 
Coordinator is not a Complainant or otherwise a party.  

p. University Program or Activity means locations, events, or circumstances over which 
the University exercised substantial control over both the Respondent and the context in 
which Prohibited Conduct is alleged to have occurred, and also includes any buildings 
owned or controlled by a student organization that is officially recognized by the 
University.  
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III. University Response 
A. Following receipt of a Report of Prohibited Conduct and/or a Formal Complaint, the 

EO/Title IX Office will promptly contact the Complainant to offer Supportive and 
Protective Measures, consider the Complainant’s wishes with respect to Supportive and 
Protective Measures, inform the Complainant of the availability of Supportive and 
Protective Measures with or without the filing of a Formal Complaint, and invite the 
Complainant to meet with EO/TIX staff to assess jurisdiction and discuss potential 
resolution options, including the process for filing a Formal Complaint. 

B. The EO/Title IX Coordinator may consolidate Formal Complaints as to 
allegations of Prohibited Conduct against more than one Respondent, or by more than one 
Complainant against one or more Respondents, or by one party against the other party, 
where the allegations of Prohibited Conduct arise out of the same facts or circumstances. 

C. Notice.  
Following receipt of a Formal Complaint, the EO/Title IX Coordinator will promptly issue 
a written notice to the Complainant(s) and Respondent(s) who are known. The notice will 
include a link to or copy of these procedures; a description of the allegations in the Formal 
Complaint, including sufficient details, including the identity of the parties involved in the 
incident, if known, the conduct allegedly constituting Prohibited Conduct, and the date(s) 
and location(s) of the alleged incident(s), if known. The written notice will include a 
statement that the Respondent(s) is presumed not responsible for the alleged conduct and 
that a determination regarding responsibility is made at the conclusion of the Grievance 
Process. The notice will inform the parties that they may have an Advisor of their choice, 
and that the parties may inspect and review evidence as described in these Procedures. If 
any student is a party, the written notice will also reference the Student Conduct Code, 
Section V.A.3, which prohibits students from providing false information during the 
Grievance Process. 

D. Dismissal.  
The Title IX Coordinator may dismiss a Formal Complaint, if at any time during the 
investigation or hearing, the Complainant notifies the Title IX Coordinator in writing that 
the Complainant would like to withdraw the Formal Complaint or withdraw any 
allegations the Complainant has made; the Respondent is no longer enrolled or employed 
by the University; or specific circumstances prevent the University from gathering 
evidence sufficient to reach a determination as to the Formal Complaint or allegations 
therein. Upon dismissal of the Formal Complaint for any reason, the Title IX Coordinator 
will promptly send written notice of the dismissal and the reason(s) therefore to the parties.   
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E. The University has two processes to resolve a Formal Complaint:  

(1) Grievance Proceeding.  
A Grievance Proceeding involves an investigation, a hearing, and, if applicable, 
sanctions and an appeal. There are two hearing formats to be utilized under these 
Procedures, one applies to any matter in which Sexual Harassment is alleged; the 
other applies to all other forms of Prohibited Conduct.  All hearings under these 
Procedures will be conducted in accordance with the Rules of Decorum for Equal 
Opportunity & Title IX Hearings, attached as Appendix A. The format for all live 
hearings under these Procedures will comply with the Grievance Proceeding 
described below at Section IV.  

(2) Informal Resolution. 
An Informal Resolution, as described below at Section V, involves both parties’ 
voluntary written consent to participate in the Informal Resolution Process. The 
Informal Resolution Process may not be used to resolve allegations that an employee 
Sexually Harassed a student.     

IV. Grievance Proceeding 

A. Burden of Proof and Standard of Evidence.  
Neither a Complainant nor a Respondent has any burden to prove or disprove Prohibited 
Conduct. The University has the burden to prove through the Grievance Proceeding that a 
Respondent engaged in Prohibited Conduct. The University presumes that the Respondent 
has not engaged in Prohibited Conduct until it has made a final determination at the 
conclusion of the Grievance Proceeding. The standard of evidence for determining whether 
a Respondent has engaged in Prohibited Conduct is the preponderance of the evidence 
standard. The preponderance of the evidence standard requires that the evidence supporting 
each finding be more convincing than the evidence in opposition to it.   

B. Investigation.  
The EO/Title IX Coordinator will assign a properly trained and impartial investigator.  

a. The investigator is responsible to gather evidence sufficient to reach a determination 
regarding responsibility or no-responsibility.  

b. The investigator may not access, consider, disclose, or otherwise use a party’s 
records that are made or maintained by a physician, psychiatrist, psychologist,  or 
other recognized professional or paraprofessional acting in the professional’s or 
paraprofessional’s capacity, or assisting in that capacity, and which are made and 
maintained in connection with the provision of treatment to a party, unless the 
University obtains that party’s voluntary, written consent to do so for this Grievance 
Process. 

c. The investigator will provide an equal opportunity for the parties to present 
witnesses, including fact and expert witnesses, and other Inculpatory and Exculpatory 
Evidence. 
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d. The University will not restrict the ability of either party to discuss the allegations 
under investigation or to gather and present relevant evidence.1 

e. The investigator will provide the parties with the same opportunities to have support 
persons, and an Advisor of their choice, present during any interview or meeting 
related to the investigation.  

f. The investigator will provide written notice of the date, time, participants, and 
purpose of all investigative interviews, and other meetings, with sufficient time for a 
party to prepare to participate. 

g. The investigator will provide both parties an equal opportunity to inspect and review 
any evidence obtained as part of the investigation that is directly related to the 
allegations raised in the Formal Complaint, including the evidence upon which the 
University does not intend to rely in reaching a determination regarding 
responsibility and Inculpatory or Exculpatory evidence whether obtained from a 
party or other source, so that each party can meaningfully respond to the evidence 
prior to conclusion of the investigation. 

h. If in the course of the investigation, information becomes available that leads to the 
investigation of additional allegations about the Respondent or Complainant that 
were not included in the initial written notice, the investigator will provide an 
additional written notice to the parties whose identities are known, of the additional 
allegations.  

i. Prior to the completion of the investigation, the investigator will provide to each 
party and the party’s Advisor, if any, the evidence subject to inspection and review in 
an electronic format, and the parties will have at least 10 working days to submit a 
written response, which the investigator will consider prior to completion of the 
investigative report. 

j. The investigator will create a pre-hearing investigative report that fairly summarizes 
relevant evidence. The pre-hearing investigative report will state whether there is 
reasonable cause to believe that Prohibited Conduct occurred based upon an objective 
evaluation of all relevant evidence. The objective evaluation will be based upon the 
presumption that the respondent(s) is not responsible for the alleged conduct and the 
preponderance of the relevant evidence standard. 

k. The investigator will send to each party and the party’s Advisor, if any, the 
investigative report in an electronic format or a hard copy. 

l. Upon receipt of the investigative report, each party has 10  days to submit a written 
response to the investigator. 

m. After receipt of the parties’ responses to the investigative report, or expiration of the 
time permitted for such responses, the investigator will provide the following to the 

                                                      
1 The University will not restrict students’ and employees’ ability to discuss the allegations under investigation to the extent such 
discussion aligns with a party’s right to meaningfully participate in furthering the party’s interests in the case. However, this 
provision in no way immunizes a party from abusing the right to discuss the allegations under investigation by, for example, 
discussing those allegations in a manner that constitutes Retaliation as defined at Section XI(C) of the Discrimination, 
Harassment, and Retaliation Policy. Similarly, where a party’s conduct toward a witness might constitute tampering (for instance, 
by attempting to alter or prevent a witness’s testimony), it is prohibited and may constitute a violation of the Student Code of 
Conduct or relevant employment agreement or policy.  
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EO/Title IX Coordinator and to the parties and their respective Advisors, if any the 
following: 

i. Written Notice described at Section III(C), above, and any additional written 
notices; 

ii. Description of the procedural steps taken from the receipt of the Formal 
Complaint through the final investigative report and receipt of any responses to 
the final investigative report, including all notifications to the parties, 
interviews with the parties and witnesses, site visits, methods used to gather 
other evidence; 

iii. All evidence obtained as part of the investigation that is directly related to the 
allegations raised in the Formal Complaint and any additional allegations of 
which the parties were provided written notice, including evidence upon which 
the investigator did not rely in forming an opinion, and any Inculpatory or 
Exculpatory evidence whether obtained from a party or other source; 

iv. The pre-hearing investigative report; and 

v. All written responses and any other submissions provided by the parties, and 
their advisors to the investigator. 

C. Hearing.  
After receipt of the information described above, in Section III(B)(m), the EO/Title IX 
Coordinator will provide such information to the Hearing Panel and will work with the 
Hearing Panel, the parties, and their Advisors, to schedule a date, time, and location for a 
live Hearing. 

a. The Chair of the Hearing Panel may convene a pre-hearing conference with the 
parties and their Advisors to discuss matters of procedure, including logistics of 
technologies to be used, and any requests for parties to be located in separate rooms; 
time allocations; identity and logistics of witnesses to be called; sequestration of 
witnesses; evidence to be presented; recording or transcription of the hearing; 
identify of support persons to be present; process for questions and cross-
examinations; anticipated evidentiary disputes; the Rules of Decorum for Equal 
Opportunity & Title IX Hearings; other matters that will help to enable a fair and 
impartial hearing. Prior to the pre-hearing conference, the Chair of the Hearing Panel 
will request each party to submit a list of anticipated witnesses and cross-examination 
questions.  The Chair of the Hearing Panel will discuss the party’s submitted 
questions with the submitting party and their Advisor during the pre-hearing 
conference.   

b. The Chair of the Hearing Panel will conduct all proceedings in accordance Rules of 
Decorum for Equal Opportunity & Title IX Hearings. For all hearings conducted 
under these Procedures, the Chair will make determinations regarding relevancy and 
will permit only relevant cross-examination and other questions to be asked of parties 
and witnesses. 

c. Each party will be afforded an opportunity to make an opening and closing statement, 
personally, or through their Advisor. Following any opening statements, the Hearing 
Officer will invite parties and witnesses to answer questions posed by the Hearing 
Panel.  
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d. For charges of Sexual Harassment, cross-examination will be conducted as follows, 
in accordance with federal requirements and Rules of Decorum for Equal 
Opportunity & Title IX Hearings: 

i. Before a Complainant, Respondent, or witness answers a cross-examination 
question, the Chair will first determine whether the question is relevant and 
explain any decision to exclude a question as not relevant.  

ii. Questions and evidence about the Complainant’s sexual predisposition or prior 
sexual behavior are not relevant, unless such questions and evidence about the 
Complainant’s prior sexual behavior are offered to prove that someone other 
than the Respondent committed the conduct alleged by the Complainant, or if 
the questions and evidence concern specific incidents of the Complainant’s 
prior sexual behavior with respect to the Respondent and are offered to prove 
consent. 

iii. Asking a question of a particular individual previously asked of and answered 
by that individual is impermissible as irrelevant.  

iv. If a party or witness does not submit to cross-examination at the Hearing, the 
Hearing Panel will not rely on any statement of that party or witness in 
reaching a determination regarding responsibility; provided, however, that the 
Hearing panel will not draw an inference about the determination regarding 
responsibility based solely on a party’s or witness’s absence from the live 
hearing or refusal to answer cross-examination or other questions. 

v. Each party’s Advisor will be permitted to ask the other party and any witnesses 
all relevant questions and follow-up questions, including those challenging 
credibility. Such cross-examination will be conducted directly, orally, and in 
real time by the party’s Advisor of choice and never by a party personally.  

e. For Hearings involving only other charges of Prohibited Conduct and not Sexual 
Harassment, cross-examination will be conducted as follows, in accordance with the 
Rules of Decorum for Equal Opportunity & Title IX Hearings: 

i. Cross-examination questions will be asked directly by the Chair of the Hearing 
Panel based on the questions submitted beforehand and discussed at the pre-
hearing conference.  Additional questions may be submitted to the Chair in 
writing during the hearing, which the Chair may ask of parties and witnesses.  

ii. If a party or witness does not attend the Hearing or refuses to answer a specific 
question at the Hearing, the Hearing Panel may elect to consider any other 
evidence made available to it during the hearing, including testimony offered 
by parties and witnesses present, and any documentation evidence included in 
the pre-hearing investigation report if authenticated by the EO/TIX office. The 
Hearing Panel will not draw an inference about the determination regarding 
responsibility based solely on a party’s or witness’s absence from the live 
hearing or refusal to answer cross-examination or other questions. 

f. Either party may request that the hearing occur with the parties located in separate 
rooms with technology enabling the Hearing Panel and parties to simultaneously see 
and hear the party or the witnesses answering questions.  
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g. The University will create an audio or audiovisual recording, or transcript of the live 
hearing and will make it available to the parties for inspection or review. Other 
recordings or transcriptions of the hearing will not be permitted.2 

h. Following conclusion of a Grievance Proceeding, the Hearing Chair will promptly 
issue a written determination on behalf of the Hearing Panel regarding responsibility. 
To reach this determination, the Hearing Panel will begin its analysis with the 
presumption that the Respondent(s) is not responsible for the alleged conduct and 
will weigh the evidence to determine whether the preponderance of the relevant 
evidence weighs in favor of a finding of responsibility or no finding of responsibility 
for the alleged Prohibited Conduct. 

i. The written determination will be provided to the Complainant and Respondent as 
simultaneously as possible and will include the following: 

i. Identification of the allegations potentially constituting Prohibited Conduct; 

ii. A description of the procedural steps taken from the receipt of the Formal 
Complaint through the determination, including any notifications to the 
parties, interviews with parties and witnesses, site visits, methods used to 
gather other evidence, and hearings held; 

iii. Findings of fact supporting the determination; 

iv. Conclusions regarding the application of the Policy to the facts; 

v. A statement of, and rational for, the result as to each allegation, including a 
determination regarding responsibility, any disciplinary sanctions the 
University imposes on the Respondent; and whether remedies designed to 
restore of preserve equal access to the University’s Program or Activity will 
be provided by the University to the Complainant; and 

vi. The University’s procedures and permissible bases for the Complainant and 
Respondent to appeal. 

j. The Chair of the Hearing Panel will provide to the EO/Title IX Coordinator the final 
written decision, the recording or transcription of the live hearing, and all evidence 
directly related to the matter (“Hearing Panel File”). 

D. Appeal.  
Either or both parties may appeal from a determination regarding responsibility and from 
the University’s dismissal of a formal complaint or any allegations therein. 

a. An appeal must be submitted to the EO/Title IX Coordinator within 10 days of the 
date the written determination was submitted to the parties.  

b. Grounds for appeal are: 

i. Procedural irregularity that affected the outcome of the matter; 

ii. New evidence that was not reasonably available at the time the determination 
regarding responsibility or dismissal was made, that could affect the outcome 
of the matter; and  

                                                      
2 Personal or unauthorized audio or video recording of any meeting, interview, Grievance Proceeding, or Informal Resolution 
contemplated by the Policy or these Procedures is prohibited.   
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iii. The Title IX Coordinator, investigator(s), or member(s) of the Hearing Panel 
had a conflict of interest or bias for or against Complainants or Respondents 
generally or the individual Complainant or Respondent that affected the 
outcome of the matter. 

c. Upon receipt of an appeal, the EO/Title IX Coordinator will notify the other party in 
writing when an appeal is filed and will issue instructions, including reasonable 
deadlines for the non-appealing party to submit a written response.  

d. Once the EO/Title IX Coordinator has received the written statements or the 
deadlines for submission of the written statements has expired, the EO/Title IX 
Coordinator will provide to the President of the University or their designee, written 
statements submitted by the parties, the final written decision and will make available 
the Hearing Panel File.  

e. The President or designee will issue a written decision describing the result of the 
appeal and the rationale for the result and will provide the written decision 
simultaneously to both parties. 

f. A decision by the President or their designee is the final decision of the University 
and thus the conclusion of the grievance proceeding. As such, appropriate 
disciplinary sanctions may be immediately imposed, regardless of whether a party 
files an appeal under Board of Regents Policy 203.5.2 described below. The 
University may also determine to impose interim measures/sanctions consistent with 
the final University determination, pending an appeal under the Board of Regents 
policy. 

V. Informal Resolution   
a. At the discretion of the EO/Title IX Coordinator, this process is available to resolve 

all allegations of Prohibited Conduct except Sexual Harassment by employees 
against students. 

b. After the parties are provided with written notice of Formal Complaint, pursuant to 
Section II.(C). of these procedures, the Title IX Coordinator may reach out to both 
parties to explore whether they would like to engage in an Informal Resolution 
Process. 

c. The EO/Title IX Coordinator is responsible for either overseeing or conducting the 
informal resolution process. Examples of Informal Resolution include mediation, 
facilitated conversation, and education.   

d. Both parties must provide voluntary written consent to Informal Resolution, and the 
EO/Title IX Coordinator must determine an Informal Resolution process is 
appropriate, before the EO/Title IX Coordinator will initiate an Informal Resolution 
process. 

e. At any time, before completing a resolution, any party has the right to withdraw from 
the Informal Resolution Process and resume the Grievance Process with respect to 
the Formal Complaint. A completed resolution must contain signatures of the parties 
and the EO/Title IX Coordinator. The EO/Title IX Coordinator retains the authority 
to determine whether any Informal Resolution is sufficient.  
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f. The only record resulting from the Informal Resolution process will be a Written 
Agreement of Informal Resolution signed by both parties and the EO/Title IX 
Coordinator. Each party will receive a copy of the written agreement and the 
EO/Title IX Coordinator will maintain a copy in the EO/Title IX Office records. 

g. None of the information learned solely as a result of the Informal Resolution process 
may be used in the Grievance Process. The fact that the parties participated or that 
any party declined to participate or withdrew from the Information Resolution 
Process may not be considered in a Formal Grievance Process. 

VI. Sanctions 
a. Student Respondents. The Hearing Panel is responsible for determining sanctions 

against student respondents.  

i. Possible sanctions against students may include one or more of the 
following: 

1. Disciplinary probation: A designated period of time during which the 
respondent is not in good standing with the University. The terms of 
disciplinary probation may involve restrictions of privileges and/or 
set specific behavioral expectations; 

2. Restriction from employment at the University: Prohibition of or 
limitation on University employment; 

3. Class/Workshop/Training/Program attendance: Enrollment in and 
completion of a class, workshop, training, or program that could help 
the respondent or the University community; 

4. Educational project: Completion of a project specifically designed to 
help the respondent understand why certain behavior was 
inappropriate and to prevent its recurrence; 

5. University housing transfer or removal: Permanent placement in 
another room or housing unit or removal from University housing. 
Housing transfers or removals may be for a specified time (e.g., a 
year) or permanent depending on the circumstances; 

6. Removal from specific courses or activities: Suspension or transfer 
from courses or activities at the University for a specified period of 
time or permanently 

7. Banning from all or specific University activities and events: The 
University may prohibit an individual from attending University 
sponsored activities either on or off-campus; 

8. Permanent No Contact: Restriction from entering specific University 
areas and/or from all forms of contact with certain persons; 

9. Suspension: Separation from the University for a specified period of 
time or until certain conditions are met; 

10. Expulsion or permanent separation: Termination of student status for 
an indefinite period for students or termination from employment for 
employees; 
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11. Transcript hold: The University may prevent a student from 
receiving a copy of their transcript; or 

12. The University may delay the conferral of the degree pending the 
outcome of an investigation or withhold the conferral of the degree 
due to a finding of prohibited conduct. In extraordinary 
circumstances, the University may revoke the conferral of a degree. 

ii. Student Respondents may submit to the Hearing Panel, a mitigation 
statement explaining any factors that the respondent believes should mitigate 
or otherwise be considered in determining the sanctions imposed. 
Complainants may submit to the Hearing Panel an impact statement 
describing the impact of the Prohibited Conduct on the complainant and 
expressing the complainant’s preferences regarding appropriate sanctions. 

iii. In determining the appropriate sanctions for students, the Hearing Panel will 
be guided by a number of considerations, including: 

1. The nature of the conduct at issue and the Prohibited Conduct for 
which Respondent was charged; 

2. The impact of the Prohibited Conduct on the Complainant; 

3. The impact of the Prohibited Conduct on the community or the 
University; 

4. Whether the Respondent has accepted responsibility for the 
Prohibited Conduct, which may be considered as a factor that may 
lessen, not increase, the severity of the sanctions; 

5. Maintenance of a safe and respectful environment conducive to 
learning; 

6. Protection of the University community; 

7. The necessity of any specific action in order to eliminate the 
Prohibited Conduct, prevent its recurrence, and remedy its effects on 
the Complainant or other University community members; and 

8. Any other mitigating, aggravating, or compelling circumstances, 
including those set forth in the impact or mitigation statements. 

b. Employee Sanctions. If the Respondent(s) is an employee, the Hearing Panel will not 
make a determination regarding sanctions. After any appeal or opportunity for appeal 
has been exhausted, the EO/Title IX Coordinator will provide the Hearing Panel’s 
written decision, and any final decisions on appeal, to the University administrator 
with the authority to impose sanctions in accordance with applicable employment 
policies and procedures and collective bargaining agreements. The EO/Title IX 
Coordinator will inform the Complainant(s) of the status of the employee sanctioning 
process and outcomes, as they directly relate to the Complainant(s)’s participation in 
University Programs or Activities. 

c. Student-Employee Sanctions. If the Respondent is a student-employee, the Hearing 
Panel will determine sanctions with respect to the Respondent’s status as a student 
and the EO/Title IX Coordinator will provide the Hearing Panel’s decision to the 
Respondent’s supervisor to impose sanctions in accordance with applicable 
employment policies and procedures.  
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VII. Records 
a. The EO/Title IX Coordinator is responsible to maintain for a period of seven years 

the following records: 

i. Records of the Grievance Process following the filing of each Formal 
Complaint including: 

1. Hearing Panel File; 

2. Any disciplinary sanctions imposed upon the Respondent(s); 

3. Any remedies provided to the Complainant(s) designed to restore or 
preserve equal access to the University’s Programs or Activities; 

4. Any documents submitted as part of an appeal and any written 
decisions as a result of an appeal; 

5. Any written agreement of Informal Resolution. 

ii. All materials used to train the EO/Title IX Coordinator and any deputy Title 
IX Coordinators, investigators, the Hearing Panel, the President (or 
designee), all other decision-makers for appeals, and any person who 
facilitates an Informal Resolution Process. The EO/Title IX Coordinator 
must make these training materials available on the EO/Title IX Office 
website. 

iii. Records of all Reports of Prohibited Conduct including: 

1. A record of the initial report; 

2. A record of any actions taken in response to a report of Prohibited 
Conduct; 

3. A record of supportive measures provided to a Complainant, or if 
supportive measures are not provided to a Complainant, 
documentation of the reasons why such a response was not clearly 
unreasonable in light of the known circumstances; 

4. Documentation of measures taken by the University to restore or 
preserve equal access to the University’s Programs or Activities;    

5. Documentation of the basis for the conclusion that the University’s 
response was not deliberately indifferent to a report of Prohibited 
Conduct. 

b. The University will keep confidential the identity of any individual who has made a 
report or filed a Formal Complaint of Prohibited Conduct, any Complainant, any 
Respondent, and any witnesses, except as may be permitted by the FERPA statute, 20 
U.S.C. § 1232g, or FERPA regulations, 34 CFR part 99, or as required by law, or to 
carry out the purposes of 34 CFR part 106, including the conduct of any 
investigation, hearing, appeal, or judicial proceeding arising thereunder.  
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VIII. Timeframe  
Consistent with timeframes identified herein and where otherwise unspecified, the University will 
respond to and seek resolution of all Reports of Prohibited Conduct and Formal Complaints under these 
Procedures, promptly, as determined by fact and circumstance, and in accordance with federal regulation. 
The EO/Title IX Office will set and provide advanced notice of timelines and deadlines to parties, 
witnesses, and Advisors.  

Except as otherwise specified, the EO/Title IX Coordinator may extend a deadline or permit delay of any 
resolution process described herein upon a showing of good cause and written notice to the parties of the 
reason for extension or delay. Good cause may include considerations such as the unavailability of a 
party, witness, or Advisor; concurrent law enforcement activity; or the need for language assistance or 
accommodation of disability.  

IX. Board of Regents Policy 203.5.2 – Appeals 
Board of Regents Policy 203.5.2 provides that any party may appeal the final decision of a university 
president, within thirty (30) days of the president’s decision to the commissioner of higher education. 

Appendices:  
A: University Rules of Decorum for Equal Opportunity & Title IX Hearings  
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2The ATIXA Guide to Sanctioning Student Sexual Misconduct Violations

PREFACE

This guide offers ATIXA’s best thinking on sanctioning for the range of offenses covered by 
Title IX and VAWA §304. While sanctioning is ultimately the province of each school or college, 
guidelines and sanctioning ranges like those offered in this guide can help schools and colleges 
to benchmark their sanctions against the field, better understand industry standards for sanc-
tioning, and ensure that consistency and proportionality guide sanction decision-making. 

From an educational perspective, teaching is the central function of an institution. Sanctions 
are an essential part of that teaching process, and are driven by the learning outcomes educa-
tors intend those sanctions to achieve. The law recognizes and respects this notion, which is 

why the courts often show deference to the sanc-
tions educators assign. When courts do review the 
fairness of sanctions, they evaluate sanctions on 
the three yardsticks of proportionality, a rational 
relationship, and consistency. Sanctions must be 
proportional to the severity of the violation, and, if 
applicable, the cumulative conduct record of the 
responding party. Similarly, sanctions must bear a 

rational relationship to the nature of the misconduct: they can be neither arbitrary nor capricious. 
They should be designed to stop the misconduct, prevent its recurrence, and remedy its effects. 
If sanctions don’t serve some or all of these purposes, the rational relationship to the underly-
ing misconduct will be in doubt, as will the efficacy and the value of the sanctions themselves. 
Finally, consistency is a relevant principle, but it tends to be over-emphasized by sanction deci-
sion-makers for some reason. Proportionality and a rational relationship are the more significant 
legal constructs, with consistency being a secondary consideration.

When considering consistency, the goal is to avoid being gratuitously inconsistent across or 
within cases. Courts will tolerate inconsistency when there is a rational basis for deviating from 
prior sanctioning practice, or sanctions administered in similar cases, especially when there 
is a well-developed rationale for determining the sanction included with the sanctioning no-
tice. Consistency encompasses the added obligation of equitable sanctioning imposed by Title 
IX. Sanctions should not vary based on sex (including sexual orientation) or gender, typically. 
Sanctioning rubrics are designed to help improve consistency, but need to be flexible enough 
to allow administrators to depart from the guidelines where there is a compelling justification to 
do so. While many trainings focus on policy, procedure, and analysis, sanctioning is not often 
as deeply developed a topic. Our hope is that this guide will be a tool that is useful to training 
efforts at schools and colleges. 

Consistency encompasses 

the added obligation of 

equitable sanctioning 

imposed by Title IX.
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SANCTIONING GUIDE

INTRODUCTION

There must be sufficient evidence obtained via a thorough, reliable, and impartial investigation 
to support a finding that a student has violated one or more provisions of the sexual misconduct 
policy. The institution must implement sanctions that are proportionate to the severity of the 
misconduct and that are designed to stop the harassment/discrimination, prevent its recurrence, 
and remedy its effects on the individual(s), and when applicable, the community.  While straight-
forward in theory, different incidents constituting violations of the same policy often arise out of 
markedly different circumstances, sometimes including various aggravating and/or mitigating 
factors. These factors may make a particular offense more or less egregious, or suggest that a 
responding party is more or less of a continuing threat (either physical or threat to disrupt the 
educational mission) to the campus community. Accordingly, decision-makers (i.e., civil rights 
investigators, hearing officers, or hearing panel/committees, depending on the resolution struc-
ture) must carefully consider these circumstances in order to identify and implement the most 
appropriate, equitable, and effective sanction(s). 

It is important to note that these considerations are wholly independent from, and should be 
made subsequent to, the analysis of whether a student is responsible for violating the sexual 
misconduct policy. In other words, the fact that a particular instance of misconduct can—based 
on articulable mitigating factors—be considered relatively less egregious than other instances 
of the same misconduct, should 
not impact the determination 
of whether that behavior more 
likely than not occurred in viola-
tion of policy. Occasionally, de-
cision-makers mistakenly use 
mitigating circumstances as evi-
dentiary support for determining 
whether a student violated policy, 
rather than properly applying the 
standard of proof and then con-
sidering any relevant mitigating 
factors during sanctioning. If any-
thing is a “best practice” in sanc-
tioning that is commonly recognized in the field, the delineation between finding and sanctioning 
is one of the most important concepts that any sanctioning training should seek to impart.

The following is a guide to the implementation of appropriate and offense-specific sanctions 
for sexual misconduct violations by students. For the purposes of this guide, the term sex-
ual misconduct includes sexual harassment, sex discrimination, sexual violence, intimate 
partner violence (IPV), sexual exploitation, stalking, and sex- or gender-based retaliation. 
This guide utilizes the sexual misconduct definitions promulgated in The ATIXA Model Poli-
cy and Procedure, found here (https://atixa.org/resources/model-policies/), and additionally 

If anything is a “best practice” 

in sanctioning that is commonly 

recognized in the field, the delineation 
between finding and sanctioning is 

one of the most important concepts 

that any sanctioning training should 

seek to impart.
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referenced in The ATIXA Playbook, found here (https://atixa.org/resources/playbook/). This 
guide provides examples and explanations of common sanctions, addresses various con-
siderations and potential pitfalls in the sanctioning process, and lays out ATIXA’s proposed 
sanctioning ranges for each of the seven aforementioned sexual misconduct violations. 

PRIMARY STUDENT SANCTIONS

The primary student sanctions range from a reprimand to probation to temporary or permanent 
separation from the College/University in the form of suspension and expulsion. Sexual miscon-
duct violations typically entail the imposition of one of these primary sanctions, with additional 
sanctions, often more educational, preventative, and/or rehabilitative in nature, imposed as ap-
propriate. We generally find the dichotomy common in the field between sanctions that are “pu-
nitive” and those that are “educational,” to be a false and meaningless dichotomy. All sanctions 
can and should be educative, and all have a punitive element of some kind; on a continuum, 
some will feel (or are intended to be) more educative than punitive, or vice versa.

The graphic below will be utilized throughout this guide to illustrate the sanctioning ranges. It 
can also serve as a helpful visual aide when explaining the sanctioning range to students. Note 
that while reprimand and expulsion are sanctions that do not fluctuate (i.e., you either receive a 
reprimand or you don’t; you’re either expelled or you are not), conduct/university probation and 
suspension are durational and can implemented for a period of semester(s) or year(s). As an 
example, the top end of the sanctioning range for a particular offense could include a suspen-
sion of any length, represented on the graphic below by a range spanning the entire suspension 
block, or be limited to a suspension for a specific amount of time, represented by a range span-
ning only a portion of the suspension block. 

COMMONLY IMPOSED SANCTIONS

R
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University
Probation
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Reprimand
An official written notice that the student has violated College/University policies and/or 
rules and that more severe conduct action will result should the student engage in addi-
tional violations while enrolled at the College/University.

Conduct Probation
The student is put on official notice that, should further violations of College/University 
policies occur during a specified probationary period, the student may face suspension 
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or expulsion. Regular probationary meetings may also be imposed. The duration of a 
probationary period can range from a semester to the full academic career of the student. 
This sanction can also include loss of privileges. 

University Probation
University Probation, sometimes also called “Deferred Suspension,” “Suspension in 
Abeyance,” or “Double Secret Probation,”1 is a more consequential form of probation, in 
that any subsequent violation of University/College policy(ies) during the specified pro-
bationary period will almost certainly result in suspension or expulsion. This type of sanc-
tion is typically appropriate when a violation would have resulted in suspension but for 
articulable mitigating factor(s). The duration of a probationary period can range from a 
semester to the full academic career of the student. This sanction usually includes signif-
icant loss of privileges.2  

Suspension
Separation from the College/University for a specified period of time, typically one se-
mester to two years (though shorter or longer terms can be imposed), after which the 
student is eligible to return. Eligibility may be contingent upon satisfaction of specific 
conditions noted at the time of suspension, or upon a general condition that the student is 
eligible to return if the College/University determines it is safe to readmit the student. The 
student is typically required to vacate the campus within 24 hours of notification of the 
action, though this deadline may be extended upon application to, and at the discretion 
of, the Director of Student Conduct or Title IX Coordinator. During the suspension period, 
the student is banned from College/University property, school functions, events, and ac-
tivities unless they receive prior written approval from the Director of Student Conduct or 
Title IX Coordinator. This sanction may be enforced with a trespass action, as necessary. 
[This sanction may be noted as a Conduct Suspension on the student’s official academic 
transcript, per College/University policy.]

Expulsion
Permanent separation from the College/University.3 The student is banned from College/
University property and the student’s presence at any College/University-sponsored ac-
tivity or event is prohibited. This action may be enforced with a trespass action, as nec-
essary. [This sanction may be noted as a Conduct Expulsion on the student’s official 
academic transcript, per College/University policy.]

Other Common Student Sanctions
Below is a non-exhaustive list of other common student sanctions for sexual misconduct 
violations that may be used in conjunction with the above sanctions:

1 This terminology is limited to Faber College J , and all three of these terms are discouraged usages because they are 
imprecise if not completely misleading.
2 Imposing deferred suspension (or suspension in abeyance) and university probation is both redundant and confusing.
3 Except at some community colleges, where, by state or system rules or regulation, expulsion is for a period of time, after 
which the student may re-enroll. While the student’s status is different than suspension, the result is functionally the same, 
though expulsion is often longer than the term of a suspension.
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• Loss of privileges (e.g., library, gym, cafeteria, etc.)
• Mental health assessment
• Psychoeducational course (e.g., anger management, emotional control)
• No-Contact Order4

• Residence hall relocation
• Residence hall eviction
• Limited access to campus or campus buildings
• Denial of ability to represent college in official capacities
• Service hours, restitution, fines
• Online prevention education
• Alcohol/drug assessment and/or classes
• Sexual harassment prevention curriculum
• Organizational sanctions/restrictions
• Withholding diploma
• Revocation of degree5

• Transcript notation
• Other discretionary sanctions

SANCTIONING CONSIDERATIONS

Proper sanctioning for sexual misconduct violations requires careful review of numerous dif-
ferent factors and circumstances. Some factors are specific to the responding party, such as a 
prior history of misconduct, evidence of a pattern of behavior, and/or multiple violations within 
the same occurrence. Other factors relate to the circumstances surrounding or contributing to 
the offense at issue, such as the inherent severity of the incident, the intentionality or premed-
itation of the behavior, and/or whether the conduct involved physical violence or the use of a 
weapon. Colleges/Universities must also assess these considerations in light of the obligation 
to stop, prevent, and remedy incidents of discrimination and harassment. Careful consideration 
of all of these factors is paramount to the determination of appropriate, equitable, and effective 
sanctions.

Mitigating, Aggravating, and Compounding Factors

Rarely are two incidents of sexual misconduct identical, thus requiring institutions to tailor sanc-
tions to the context and circumstances of the particular behavior. Sexual misconduct violations 
often include “mitigating” and/or “aggravating” factors, which tend to render a violation either 
more or less egregious than other violations of the same policy. As a result, a one-size-fits-all 
approach, such as expelling all students who violate a particular policy, can be disproportion-
ately harsh (or lenient), is often ineffective at discouraging misconduct, and fails to consider the 
circumstantial differences that contribute to behavior that violates policy. Instead, each sexual 
misconduct violation should allow for a range of sanctions, where a violation that is more egre-
gious receives more severe sanctions within the allotted range and a less egregious violation 
results in less severe sanctions within the same range. This provides consistency and transpar-

4 This is often an administrative action to defuse conflict or protect safety prior to a finding, though some Colleges/Universities 
consider it a type of sanction. It is more clearly a sanction when imposed subsequent to a finding.
5 A specific policy and procedure permitting revocation would be necessary to permit this action.
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ency for the students involved in the sanctioning process, helps to avoid “arbitrary and capri-
cious” sanctioning decisions and the appearance of the same, and simultaneously recognizes 
that certain instances of a particular type of misconduct can be articulated as being more severe 
than others. 

Even with an established sanctioning range for each sexual misconduct violation, certain ag-
gravating factors can have a “compounding” effect on sanctioning, in that they render the sanc-
tioning range for a particular violation insufficient to properly address the totality of the circum-
stances. These factors are often responding party specific, such as a prior conduct history or 
cumulative violations, and can “bump” the sanction range higher to include more severe sanc-
tions, enhanced sanctions, and/or longer sanctions. Simply put, the various mitigating and ag-
gravating circumstances involved in or contributing to a policy violation(s) will either affect where 
a decision-maker lands within the sanctioning range or will have a compounding effect and 
bump the overall sanctioning range. While this is not an exact science, neither is it completely 
subjective, and a decision-maker’s meticulous evaluation of each circumstantial factor at play ul-
timately provides the decision-maker with the ability to articulate a sound, evidence-based, and 
situation-specific rationale in support of the sanction(s) they impose for a particular violation.

Severity and Egregiousness
 
One of the first considerations for a decision-maker in the sanctioning process is evaluating the 
inherent severity and egregiousness of the misconduct at hand relative to other instances of the 
same violation. The goal here is to sanction a responding party in proportion to the severity of 
the conduct. 

For instance, in penetration-based sexual misconduct violations, it would be perfectly reason-
able for a decision-maker to consider an enhanced sanction for a student who deliberately and 
surreptitiously plied someone with alcohol, drugs, spiked punch or used a rape drug, when 
compared with a situation where the reporting party had self-incapacitated. Both instances will 
likely result in a finding of a Non-Consensual Sexual Intercourse policy violation, but the first 
instance is objectively and articulably more severe, or egregious, than the second. Similarly, a 
student’s use of force, physical violence, or a weapon to compel a reporting party into engaging 
in sexual intercourse may be subject to enhanced sanctions as compared to a student who, 
despite seemingly good intentions, nevertheless failed to obtain clear consent. Both types of 
misconduct will likely be determined to violate the College/University’s Non-Consensual Sexual 
Intercourse policy, but one is demonstrably more egregious. We are not saying the behavior is 
more harmful to the reporting party, but the act itself is more egregious and, accordingly, may 
warrant heightened sanctions. There are two rubrics for assessing the appropriate severity of 
the applicable sanction. One is to look at the severity of the misconduct and the other is to look 
at the severity of the effect, or extent of the discriminatory impact. While the former is far more 
compelling a reason to enhance a sanction, the severity of the effect can be a legitimate basis 
to enhance or lessen a sanction.

Another example of tailoring appropriate sanctions arises if utilizing the Clery/VAWA definition of 
stalking as policy (which we do not recommend). When assessing the appropriate sanction for 
a sex- or gender-based stalking violation, a decision-maker should differentiate menacing from 
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non-menacing behavior. Where the former embodies a more severe and intentionally malicious 
type of behavior, the latter represents a more benign and often inadvertent, “lurking” type of be-
havior. Though both may constitute a violation of the same stalking policy (when poorly written, 
like the VAWA definition), the inherent severity of these different types of stalking behaviors are 
notably different. This disparity must be considered as part of a decision-maker’s sanctioning 
analysis. The reporting party may be equally fearful or intimidated by lurking as by stalking, but 
the intent of the responding party (in the stalking example, the presence or absence of malice), 
if it can be determined, is relevant to sanctioning. One of the primary purposes of sanctioning 
is to stop behavior that violates College/University policy, and while both lurkers and stalkers 
need to cease their behavior, disciplining a socially awkward lurker for what they consider to 
be “puppy love,” or imposing tough sanctions on a student on the Autism spectrum for failure 
to read social cues, can be excessive, unnecessary, and often ineffective. It also illustrates the 
need to consider the inherent severity of the misconduct in sanctioning.

Cumulative Violations

It is not uncommon for allegations of sexual misconduct to include more than one potential vio-
lation of College/University policy. For example, stalking violations may also involve a sexually 
exploitative element, such as voyeurism. Incidents of intimate partner violence (IPV) can also 
involve a non-consensual sexual contact component. Almost all forms of sexual misconduct 
are also forms of sexual harassment, legally. Additionally, incidents of sexual misconduct can 
include what we call “general conduct” violations that do not fall under the sexual misconduct 
umbrella, such as (non-sexual) physical assault, threats, bullying, drug or alcohol use, theft, 
hazing, etc. 

Cumulative violations arise out of various scenarios, especially when addressing a serial abuser 
or serial acts of misconduct. Examples of these scenarios include, but are not limited to: 

• responding party engages in multiple violations of the same policy in a single incident,
• responding party engages in multiple violations of different policies in a single incident,
• responding party engages in multiple violations involving the same reporting party over 

multiple incidents, either of the same policy or of different policies,
• responding party engages in violations of the same policy involving different reporting 

parties, either in a single incident or over multiple incidents, or
• responding party engages in violations of multiple policies involving different reporting 

parties, either in a single incident or over multiple incidents.

The general rule for sanctioning cumulative violations is to sanction per violation. In other words, 
each violation must first be assessed independently, then considered within the broader context. 
Cumulative violations should be considered as an aggravating factor, but, depending on the cir-
cumstances, they can also constitute a compounding factor, serving to bump the sanctioning 
range. 

For example, assume a responding party was found responsible for five separate instances of 
low-severity Non-Consensual Sexual Contact (e.g., a pat on the butt) over a three-day period, and 
that each violation warranted some period of conduct probation. Thus, for sanctioning purposes, a 
decision-maker would first assess this as five independent conduct probations and proceed from 
there, typically with additional mitigating or aggravating factors to consider. 
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The decision-maker could determine that the repeated nature of the behavior was an aggra-
vating factor that, given the low-severity nature of the contact, simply made the violations more 
severe and thus warranted the higher end of the sanctioning range, resulting in a longer period 
of probation or more restrictions in the terms of the probation. Alternatively, the decision-maker 
could determine that, while two incidents might make the conduct warrant a more severe sanc-
tion, five incidents makes the cumulative violations an aggravating compounding factor. As a 
result, the sanctioning range applicable to one violation of the Non-Consensual Sexual Contact 
policy is insufficient to account for all five instances, and the decision-maker decides to bump 
the relevant sanctioning range to include university probation or even a brief suspension. The 
decision-maker would likely have additional mitigating/aggravating factors to consider which 
would further inform the sanctioning decision, such as an escalation in severity of the repeated 
contact, or that the responding party’s behavior persisted despite repeated warnings that the 
contact was unwelcome.

Prior History of Misconduct

Another common sanctioning consideration is a responding party’s prior conduct history. While 
a student’s conduct history is usually not considered during the investigation itself or the deci-
sion-making process unless it evidences a pattern of behavior (see next section), prior conduct 
history is highly relevant to the sanctioning phase. This history serves as both an aggravating 
and compounding factor that may bump the sanctioning range. The magnitude of the bump will 
depend on the extent and composition of the conduct history. 

Naturally, a shorter/minor conduct history should have only a minor effect, if any at all in some 
cases, while a longer/more serious conduct history can result in a more pronounced bump to 
the sanctioning range. For instance, in sanctioning a stalking violation, a prior conduct history 
showing only one alcohol violation should have only a slight effect on the sanctioning range, if 
any at all, since it is only one, relatively minor violation. Alternatively, a conduct history consisting 
of violations for possession of marijuana, academic dishonesty, and assault would likely have a 
more substantial impact on the sanctioning range for the stalking violation at issue because the 
conduct history is extensive and includes at least one violation involving physical violence. The 
timing of the prior misconduct can also be relevant. Two violations during a student’s freshman 
year are likely less impactful to the sanctioning of a violation in that student’s senior year (as-
suming 2 years of good behavior in the interim) than a senior at the end of the semester who 
has two previous violations within the same semester. 

A decision-maker must also consider whether the prior conduct violations involved behaviors 
that are directly related to the present sexual misconduct violation. If so, this can indicate a pos-
sible pattern of behavior, discussed in more detail below. The existence of related, prior miscon-
duct may also suggest a responding party’s proclivity for engaging in sexual or gender-based 
misconduct. Either should engender a more substantial bump to the sanctioning range than 
prior, unrelated misconduct. Using the same stalking violation example referenced above, while 
a prior conduct history that includes marijuana possession, academic dishonesty, and assault 
is a compounding factor that should result in a bump to the sanctioning range, a prior conduct 
history that includes violations for sexual harassment and non-consensual sexual contact would 
likely have an even greater bump on the sanctioning range for the stalking violation at issue. 
As a final note regarding prior conduct history, remember that even when compounding factors 
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bump the sanctioning range, a decision-maker should still consider all mitigating and aggra-
vating circumstances to determine where the sanctions should fall within that range. In other 
words, compounding factors adjust the floor and ceiling of the sanctioning range, but consider-
ation for the circumstances contributing to the present violation will determine the actual sanc-
tion imposed.

Patterns of Behavior

Federal law requires Colleges/Universities to identify and respond to possible patterns of dis-
criminating/harassing behavior, and to do so by keeping track of reported incidents of sexual 
misconduct and maintaining a record of students who are found in violation of sexual misconduct 
policies. A pattern of behavior is an aggravating factor, and while the determination of whether 
such a pattern exists affects a College/University’s initial response obligations, the existence of 
a pattern of behavior must also be considered in sanctioning, albeit carefully. 

As discussed above, when a responding party’s prior conduct history shows a pattern of behav-
ior where the student was previously found responsible for sexual misconduct policy violations, 
this pattern is an aggravating and compounding factor that serves to bump the sanctioning 

range. When the behaviors appear to be 
escalating in severity over time or with 
each subsequent offense, that escala-
tion constitutes an even greater aggra-
vating factor and should bump the sanc-
tioning range commensurately. 

However, a significant number of re-
ported incidents of sexual misconduct 
do not proceed through a formal inves-
tigation and resolution process, often at 
the request of the reporting party. Thus, 
these reports do not result in findings 
and do not exist in a responding party’s 
prior conduct history. When good-faith 

reports of alleged sexual misconduct indicate a possible pattern of behavior, OCR noted during 
the Obama administration, these reports should be considered an aggravating factor. We do 
not yet know if the current tenants of the OCR adhere to that mindset. Courts weigh in on this 
issue from time-to-time, and seem to abide by a tighter framework, acknowledging a pattern 
only when there are previous findings of substantially similar offenses. 

Regardless, to sanction a student based on only an allegation, without an investigation or find-
ing of responsibility, is a glaring due process violation. But, there is a legitimate best practice 
question when evidence suggesting that a pattern of (potentially escalating) behavior is derived 
only from good faith reported incidents of sexual misconduct, without formal findings(s): can the 
alleged pattern of behavior be considered as an aggravating factor, such that it could result in 
a more severe sanction? It is certainly not a compounding factor, such that it bumps the range 

A pattern of behavior is an 
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entirely. But, in terms of aggravation, enhancing the sanction within the range is a debatable 
practice that we are going to leave to decision-makers to resolve in conversation with campus 
officials and attorneys. Doing so might be permissible, and even common, on a private college 
campus (except in states like MA, CA, and NY, where the public/private distinction is blurring). 
Doing so on a public university campus, however, may run afoul of due process, as this practice, 
for all intents and purposes, sanctions someone (at least in part) for an offense for which they 
were not found responsible. It can be argued that sanctioning within a range is always within the 
discretion of decision-makers, and owed deference by the courts, but that is not a recommenda-
tion we are prepared to make. The below illustration may help demonstrate the difficulty of this 
type of situation.

A responding party was reported to their college three times in one year, by three different in-
dividuals, for intimate partner violence. The first report was submitted by the reporting party’s 
friend, who included in her online report a screenshot of a text message from the reporting party 
showing bruises. After multiple attempts to contact the reporting party, she was ultimately unre-
sponsive and the allegation was closed with no further investigation. A few months later, a differ-
ent woman reported the responding party for intimate partner violence and this time participated 
in an investigation. However, after an investigation and hearing, there was insufficient evidence 
to find a violation. Six months later, the responding party was arrested after a third reporting 
party called the police following a particularly violent interaction with the responding party that 
resulted in her lip and nose bleeding. The college investigated the incident and, after a hearing, 
the responding party was found responsible for intimate partner violence.

The three reported incidents might evidence a pattern of escalating behavior and the second 
incident can be considered as an aggravating factor in sanctioning for the violation found in the 
third incident. The first report may have been made in good faith, but there really is no way to 
know, so it cannot be considered as an aggravating factor or part of a potential pattern with re-
spect to the sanction. Further, since the first and second reports of intimate partner violence did 
not result in a finding of a violation, they cannot be considered as compounding factors sufficient 
to bump the sanctioning range, as doing so would be tantamount to treating them as substanti-
ated violations, which they are not. Instead, the second report can serve (if you choose to view 
it that way) as articulable evidence of a pattern of escalating behavior, which when considered 
in the totality of the circumstances makes the third incident more egregious, potentially resulting 
in the decision-maker landing higher in the sanctioning range. 

Ultimately, consideration of good faith allegations—especially those that have not been substan-
tiated—during the investigation, decision-making, or sanctioning phases of the process can be 
highly nuanced, is very evidence-dependent, and should be carefully considered, preferably in 
consultation with the College/University’s Title IX Coordinator and/or General Counsel.

Reporting Party’s Request for Enhanced/Lesser Sanctions

At some point during the process, often during the investigation or via an impact statement, a 
reporting party may ask for a particular sanctioning outcome. Sometimes the request is, “I don’t 
want them to get kicked out of school, I just want them to know what they did was wrong.” Other 
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times the sentiment is, “I want them gone, expelled, I never want to see their face on campus 
again.” While the reporting party’s wishes are in no way dispositive in terms of sanctioning, they 
should also not be wholly disregarded. Instead, they may be taken into account and considered 
along with the other relevant circumstances and factors.

If the reporting party is adamant that the 
responding party receive a lenient sanc-
tion, this request provides some level of 
mitigation, but Colleges/Universities must 
ultimately balance the reporting party’s re-
quest for leniency, and all other mitigating 
factors, with their obligation to stop, pre-
vent, and remedy the harassing conduct. 
Similarly, a reporting party’s insistence that 
the responding party be suspended or ex-
pelled is an aggravating factor that must be 
considered with all of the other factors at 
play. Importantly, while the reporting party’s 

request can affect where a decision-maker falls within the range, it should not bump the sanc-
tioning range up or down (as it is not a compounding factor), nor should it serve as a rationale 
for stepping outside the prescribed range. This highlights the importance of explaining the sanc-
tioning process to the parties toward the beginning of the process, including the sanctioning 
ranges applicable to each allegation and how certain offenses carry a higher base sanction 
while others carry a lower ceiling sanction. 

Responding Party’s Attitude

A responding party’s attitude regarding a violation can also be considered during sanctioning as 
either a mitigating or aggravating factor. However, be careful not to confuse a responding party’s 
right to defend themself with a brazen refusal to acknowledge and take responsibility for a clear 
violation of policy. When the weight of the evidence lands just above a preponderance (i.e., 
a tip of the scale or just above 50 percent), a responding party’s refusal to take responsibility 
should likely not be considered an aggravating factor. On the other hand, a responding party’s 
lack of contrition when their act of physical violence was captured by surveillance cameras can 
be an aggravating factor. Gaslighting, infantilizing, or blaming the reporting party during the 
sanctioning phase can also be considered aggravating factors, because they may suggest that 
the responding party has not learned from the experience and/or believes their actions were 
reasonable. To return to the prior discussion of consistency, genuine contrition is important 
and may reasonably contribute to the (in)consistency of sanctions. If two responding parties 
engaged in exactly the same misconduct, but one refused to accept any responsibility while 
the other owned their misconduct and was completely contrite and sincere, the decision-maker 
could reasonably assign sanctions at the top and bottom of the sanction range, respectively, 
even if the underlying misconduct was identical. 

While the reporting party’s 
request can affect where a 
decision-maker falls within the 
range, it should not bump the 
sanctioning range up or down, 
nor should it serve as a rationale 
for stepping outside the 
prescribed range.
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The following are examples of language a decision-maker can use in a rationale to justify sanc-
tions that are either mitigated or aggravated by the responding party’s attitude:

• The responding party accepted responsibility, showed remorse, demonstrated thoughtful 
understanding of policy violations, and/or articulated a reformed perspective and a plan 
for modified future behavior.

• The responding party demonstrated, despite overwhelming evidence of a violation, an 
outright refusal to acknowledge their role or accept responsibility for a clear violation of 
policy.

• Despite the preponderance of evidence clearly supporting the determination of a viola-
tion, the responding party repeatedly attempted to explain why the reporting party was 
ultimately responsible for the misconduct.

Staying the Sanction During the Appeal Window

A student does not have a due process “right” to an appeal. While an appellate review is a use-
ful tool for Colleges/Universities to check for errors within the process, and almost all Colleges/
Universities offer appeals voluntarily, appeals should not be a reinvestigation or a rehearing. 
Investigations and resolution processes should be airtight, with very few resulting in some sort 
of action taken at the appellate level. Accordingly, to stay the implementation of sanctions until 
the appeal window closes or merely because an appeal has been filed by a party significantly 
undermines the original decision and presumes that 
the original decision-maker acted in error. The pre-
sumptive stance should be deference to the original 
decision-maker and implementation of sanctions 
without appeal-related delay.  

Now, there are certainly circumstances where stay-
ing the sanctions is the prudent and fairest path, 
but that should be the exception, granted case-by-
case when warranted, at the discretion of the Title IX Coordinator. Perhaps the most common 
of these circumstances is when a finding occurs toward the end of a semester, during finals, or 
just before a graduation ceremony. The key consideration here is whether the responding party 
would suffer irreparable harm in the (even unlikely) event that there were to be a modification at 
the appellate level. So, for example, if a responding party was found responsible for a violation 
in early May and sanctioned with a suspension, there may be a compelling reason to stay the 
sanction to allow them to complete finals or walk at graduation (though withholding the conferral 
of the degree), because implementing the suspension immediately might deprive them of an op-
portunity they can’t get back. If, on appeal, the suspension was found to have been inappropri-
ate because it was outside the sanctioning range and the rationale for exceeding the prescribed 
range was deficient, the loss of opportunity is irreversible.  

Staying the sanction should be an option, but it should not be the default policy. A responding 
party should have the opportunity to petition the appellate body or Title IX Coordinator for a stay 
of the sanction(s) (this can occur prior to the submission of their actual appeal), but the party 

A student does not have 
a due process “right” to an 

appeal... appeals should
 not be a reinvestigation 

or a rehearing. 
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must demonstrate in that petition that they would suffer irreparable harm if the appeal were to 
be successful and they must cite a plausible basis for their forthcoming appeal. 

Conditions for Return

Suspension can be a highly effective disciplinary tool, in that it is stringent, but impermanent. 
Students feel the gravity of their misconduct with the unexpected delay in their expected grad-
uation date, but suspension is a sanction from which they can recover. If a student’s miscon-
duct merits a suspension, Colleges/Universities should try to take steps to prevent recurrence 
once that student returns to campus. They do this by levying “conditions for return,” typically 
educational and/or rehabilitative in nature, which the student must complete either prior to 
reenrollment or within a specified timeframe after they return to campus. Failure to do so will 
result in denial of reenrollment or trigger a “Failure to Comply” violation, which might extend 
the suspension for an additional semester or until the conditions are satisfied. Examples of 
these types of conditions include, but are not limited to: required counseling assessment, 
completion of service hours, completion of online prevention training, completion of drug/
alcohol or psychoeducational courses, pre-readmission interview, risk assessment by a BIT, 
and/or completion of a sexual misconduct/sensitivity training. 

OFFENSE-SPECIFIC SANCTIONING

Below, you will find ATIXA’s proposed sanctioning ranges for each sexual misconduct offense, 
as well as common aggravating and mitigating circumstances specific to each violation. In 
developing a campus-specific sanctioning guide, you may choose to modify the proposed 
sanctioning ranges to better fit your own institutional culture, outlook, or historical sanctioning 
practices. As noted in the section above, certain factors, such as a prior conduct history, evi-
dence of a pattern of behavior, cumulative violations, reporting party’s request for enhanced/

lesser sanctions, or responding party’s attitude, can 
occur within the context of virtually all sexual mis-
conduct violations and are not repeated in detail 
below. 

Ultimately, the goal of developing an institution-spe-
cific sanction guide is to promote proportionality and 
consistency, so students who violate the same poli-
cy under similar circumstances face the same base 

sanction range, at least as a starting point before aggravating, mitigating, and/or compound-
ing factors are considered. A sanctioning guide offers transparency so that that students know 
and understand the range of sanctions that will be considered for a particular violation prior 
to the implementation of sanctions, and satisfies the Clery Act’s sanction range disclosure 
requirements, as well. 

Ultimately, the goal of 
developing an institution-

specific sanction guide is 
to promote proportionality 

and consistency.
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Sex Discrimination

Sex discrimination is defined as action(s) that deprive another member of the community of 
educational or employment access, benefits, or opportunities on the basis of sex or gender. 
Sex discrimination commonly arises within the context of admissions, athletic programs, stu-
dent organizations, with pregnant students, and includes discrimination/harassment on the 
basis of sex, gender identity, gender expression, or sexual orientation. 

Sanctioning Range:

Common Mitigating Factors:
• Genuine contrition.
• The deprivation of access/benefits/opportunities was brief or trivial.
• The harm caused by the deprivation of access/benefits/opportunities was minimal and 

temporary.
• The discriminatory conduct was committed in error, by mistake, or was clearly  

unintentional. 

Common Aggravating Factors:
• The deprivation of access/benefits/opportunities was abiding.
• The harm caused by the deprivation of access/benefits/opportunities was extensive or 

irreparable.
• The totality of the behavior was exceptionally severe, persistent, or pervasive.
• The harassment was threatening, intimidating, or aggressive. 

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Hostile Environment Sexual Harassment

Hostile Environment Sexual Harassment is defined as any unwelcome conduct—verbal, writ-
ten, or physical—of a sexual nature that is severe and/or persistent or pervasive, and objec-
tively offensive, such that it unreasonably interferes with, denies, or limits someone’s ability to 
participate in or benefit from the institution’s education or employment programs.

Sanctioning Range:
Sexual harassment is the broadest policy in terms of the variety of behaviors it prohibits, rang-
ing from low-level verbal harassment to more egregious forms of physical sexual misconduct. 
Each of the more specific forms of sexual misconduct (e.g., Non-Consensual Sexual Contact, 
Sexual Exploitation, etc.) can also simultaneously constitute a violation of a College/Univer-
sity’s sexual harassment policy if the conduct involves a power differential, is retaliatory, or 
creates a hostile educational environment. Since the sanctioning range for all possible sexual 
harassment violations spans the complete array of possible sanctions, the sanctioning range 
below addresses only incidents of verbal or written hostile environment sexual harassment that 
do not otherwise constitute a violation of one of the other sexual misconduct offenses.
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Common Mitigating Factors:
• Genuine contrition.
• Prior situations where the responding party’s advances were welcomed or reciprocat-

ed.
• The harasser attempted to make amends or provide a remedy.
• The reporting party was not the target recipient of the conduct; though the reporting 

party was offended, the target was not. 

Common Aggravating Factors (can increase severity within the range):
• The language used was extraordinarily offensive, hate-based, and/or the totality of the 

behavior was exceptionally severe, persistent, or pervasive.
• The harassment was threatening, intimidating, and/or aggressive. 
• The harassment occurred in violation of an existing No-Contact Order between the 

parties.
• The harassment persisted despite repeated attempts to indicate it was unwelcome, or 

get it to stop.

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Intimate Partner Violence (IPV)

Intimate Partner Violence (IPV) is defined as any instance of violence or abuse—verbal, phys-
ical, or psychological—that occurs between individuals who are or have been in an intimate 
relationship or interaction with each other. Verbal abuse is the extreme or excessive use of 
language, which may take the form of insults, name-calling, and criticism, designed to mock, 
shame, embarrass, or humiliate the other. Physical violence is defined as any act that does 
harm, attempts to do harm, or imminently threatens to do harm, and includes conventional bat-
tery, such as punching, slapping, scratching, or otherwise striking an intimate partner, as well 
as sexual violence. Psychological or emotional abuse is often intended to terrorize, intimidate, 
isolate, or exclude the other and can often result in measureable psychological harm, such as 
depression, anxiety, or post-traumatic stress symptoms.

Sanctioning Range:
While the range below is applicable for all forms of IPV, verbal and emotional abuse will likely 
trend on the lower side of this range, while physical violence will trend toward the upper end.
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Common Mitigating Factors:
• Genuine contrition.
• Self-defense (in cross-claims, if self-defense doesn’t fully excuse the conduct).
• While still constituting a violation, the abuse was brief and comparatively mild. 
• The harm caused by the violence or abuse was minimal.
• Lack of potential to recidivate (relationship is over; no contact between parties, etc.).

Common Aggravating Factors:
• The violence or abuse was long-lasting, occurred multiple times, and/or involved sever-

al types of abuse.
• The harm caused by the violence or abuse was extensive or irreparable.
• The violence or abuse resulted in the reporting party needing medical attention.
• The violence or abuse was particularly cruel or sadistic. 
• High potential to recidivate (the relationship may be ongoing or not fully severed).

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Sexual Exploitation

Sexual exploitation occurs when one person takes non-consensual or abusive sexual advantage of another 
for their own advantage or benefit, or to benefit or advantage anyone other than the one being exploited, 
and that behavior does not otherwise constitute one of other sexual misconduct offenses. A violation of the 
sexual exploitation policy considers whether there was physical or emotional harm to the reporting party, 
whether the conduct transgressed against a socially acknowledged norm or boundary, violated privacy, or 
took advantage of a known weakness, youth, misunderstanding, inexperience, or naïveté. Common exam-
ples of sexual exploitation include: engaging in voyeurism; exposing one’s genitals or inducing another to 
expose their genitals; knowingly exposing someone to or transmitting an STI, STD, or HIV; photographing or 
video recording another person in a private, intimate, or sexual act without their consent, or the purposeful 
distribution or dissemination of the same without the person’s consent. 

Sanctioning Range:
As is likely apparent, the broad spectrum of violations that would fall under this offense is reflected by the 
breadth of the sanctioning range.
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Common Mitigating Factors:
• Genuine contrition.
• Prior instances where the photography or recording was consensual between the parties. 
• The private/intimate/sexual acts photographed or recorded were not very explicit. 
• The harm, embarrassment, or humiliation experienced by the reporting party was comparatively 

mild, either because the exposure was limited to only a few people, occurred for a short period, or 
because the reporting party’s identity was unknown to viewers. 

Common Aggravating Factors:
• The responding party was in a position of power or authority over the reporting party.
• The responding party used manipulation or misrepresentation to effectuate the abuse. 
• The private/intimate/sexual acts photographed or recorded were highly explicit.
• The non-consensual dissemination of the private/intimate/sexual acts was premeditated, extensive, 

pervasive, and/or exposed the reporting party to a large number of people. 
• The reporting party’s identity was clear or easily discernable to viewers. 
• The reporting party experienced a substantial amount of harm, embarrassment, or humiliation.
• The responding party’s disclosure of private/intimate/sexual material was vengeful, malicious, or 

retaliatory.
• The behavior (e.g., voyeurism, non-consensual dissemination, etc.) occurred multiple times.

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations
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Non-Consensual Sexual Contact

Non-Consensual Sexual Contact is any intentional sexual touching, however slight, with any object, by a 
person upon another person, that is without consent and/or by force. Sexual contact includes intentional 
contact with the breasts, buttocks, groin, or genitals, or touching another with any of these body parts, or 
making another touch you or themselves with or on any of these body parts; or any other intentional bodily 
contact in a sexual manner.

Sanctioning Range:
While the range here applies to all instances of intentional non-consensual sexual contact, contact with the 
breasts or genitals will trend toward the upper end, while contact with the buttocks or other private areas will 
trend toward the lower end of the range. Additionally, sexualized contact not involving the buttocks, breasts, 
genitals or other private areas (e.g., shoulder massage, prolonged hugs, back rubs) would trend even lower 
in the range.
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*Adjust this range to include expulsion if you prefer. We believe expulsion can occur for Non-Consensual 
Sexual Contact incidents, but most typically when the range is bumped as the result of other factors.
 
Common Mitigating Factors:

• Genuine contrition.
• Consent was ambiguous.
• A request for leniency by the reporting party.
• Prior instances where the responding party’s sexual contact was welcome and/or reciprocated. 
• The sexual contact was (relatively) minimally invasive, such as a grazing touch rather than a pro-

longed squeeze, or the contact was over the clothes rather than under.
• The sexual contact was relatively brief and ephemeral. 

Common Aggravating Factors:
• A request for enhanced sanctions from the reporting party.
• The sexual contact was comparatively more invasive, such as a responding party reaching under 

the reporting party’s clothes or engaging in more vigorous or aggressive fondling rather than merely 
touching.

• The sexual contact was extensive and abiding.
• The sexual contact was aggressive or violent.
• The responding party engaged in the sexual contact—or continued to engage in the sexual con-

tact—after the reporting party communicated, verbally and/or nonverbally, that it was unwelcome.
• An ongoing hostile environment persists.

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Non-Consensual Sexual Intercourse/Penetration

Non-Consensual Sexual Intercourse/Penetration is any sexual intercourse, however slight, with 
any object, by a person upon another person, that is without consent and/or by force. Inter-
course includes: vaginal or anal penetration by a penis, object, tongue, or finger, and oral copu-
lation (mouth to genital contact), no matter how slight the penetration or contact.

Sanctioning Range:
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Common Mitigating Factors:
• Genuine contrition.
• Consent was ambiguous. 
• A request for leniency by the reporting party.
• The responding party’s behavior, though non-consensual, did not exhibit a deliberate 

disregard for the dignity and autonomy of the reporting party, but instead appeared to 
be an error in judgment, possibly affected by drug or alcohol use.

• The responding party’s behavior was not malicious and was intended to be seductive, 
despite ultimately being received and assessed as coercive. 

Common Aggravating Factors:
• A request for enhanced sanctions by the reporting party.
• The responding party’s use of force or physical violence in the perpetration of the 

non-consensual sexual intercourse.
• The responding party’s use of a weapon or restraints.
• The responding party threatened bodily injury or intimidated the reporting party.
• The use of drugs or alcohol to intentionally incapacitate the reporting party.
• The responding party’s brazen refusal to desist the conduct after consent had been 

clearly revoked.
• The responding party’s behavior was predatory.
• The responding party knew they had an STD at the time of the intercourse and did not 

disclose it.
• “Stealthing.”
• An ongoing hostile environment persists.

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Stalking

Stalking is the repetitive and menacing pursuit, following, harassing, and/or interfering with the peace and/
or safety of another. There are multiple types of stalking, but the most common by far in the education 
context is “Simple Obsessional.” This type of stalking occurs when an individual is fixated on another per-
son with whom they had, have, or wish to have, some manner of personal relationship. The second type is 
“Lurking,” which is a type of fixation behavior where the attention is unwelcome, but the lurker’s intentions 
are not menacing. The lurker isn’t a jilted lover or former partner, typically, but is often an unrequited lover 
who often does not know how to express their affection in healthy ways. Lurkers tend to maintain a steady-
state to their interest, rather than the menacing pattern of escalation over time, leading to violence, that 
characterizes more pernicious forms of stalking. 

Sanctioning Range:
As noted above, a decision-maker should differentiate menacing from non-menacing behavior, in that the 
former embodies a more severe and intentionally malicious type of behavior while the latter represents a 
more benign and often inadvertent type of behavior. Disciplining a lurker for what is believed by the lurker 
to be “puppy love,” or a student on the Autism spectrum for failure to read social cues,6 or an international 
student who is unfamiliar with western culture can be excessive and/or ineffective. Some schools will not 
discipline for lurking at all. For those that do, sanctions should move gradually up the sanctioning range, 
starting on the low end with simple obsessional behavior, lurking behavior landing somewhere in the mid-
dle, and menacing stalking behavior trending toward the top end.
Sanctioning Range:
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*Adjust this range to include expulsion if you prefer. We believe expulsion can occur for Stalking incidents, 
but most typically when the range is bumped as the result of other factors.

Common Mitigating Factors:
• Genuine contrition.
• A request for leniency from the reporting party.
• The responding party appears to be on the Autism spectrum and intends no harm.
• The responding party exhibited articulable signs of possessing below-average social skills and/or 

demonstrated inability to perceive and understand normal social cues or conventions.
Common Aggravating Factors:

• A request for enhanced sanctions from the reporting party.
• The responding party’s refusal to desist the conduct after being told that their behavior was unwelcome. 
• The responding party’s behavior was excessive, pervasive, aggressive, and/or violent. 

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.

6 ATIXA does not believe that lurking behavior constitutes stalking, but we are aware of too many poorly written stalking policies 
to exclude this behavior and possible sanctions entirely.
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Retaliation

Retaliation is a form of sex discrimination that is defined as any materially adverse action taken 
against a person because of that person’s participation in protected activity. Protected activity 
includes the reporting of a possible policy violation, supporting a reporting or responding party, 
and/or providing information relevant to an investigation of an alleged sexual misconduct policy 
violation. 

Sanctioning Range:
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Common Mitigating Factors:
• Genuine contrition and efforts at restitution.
• The retaliatory conduct was comparatively mild, in that it was not aggressive or violent 

and did not involve threatening or intimidating behavior (such as social ostracism by a 
fraternity).

Common Aggravating Factors:
• The retaliatory conduct included a threat(s), particularly one of physical violence or se-

vere academic consequence. 
• The retaliatory conduct was intended to discourage participation in a protected activity 

(e.g., “If you don’t withdraw your complaint and stop this investigation right now...”).

Compounding Factors (can bump the range):
• Prior history of misconduct (i.e., found in violation of policy through formal process).
• The student’s prior history of misconduct involved the same or similar types of behavior.
• Cumulative violations.
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Close Calls

We’ll conclude with a note about close calls. Decision-makers often find it difficult to truly de-
tach the findings from the sanctions. This manifests most commonly when decision-makers 
have rightfully determined by a preponderance of the evidence that a violation occurred, but 
feel like the finding was a close call–i.e., that the evidentiary scale tipped only slightly beyond 
50 percent to find a violation, rather than, say, 80 percent. This is especially true in the cur-
rent political environment and in light of recent court decisions. In close call situations, deci-
sion-makers often feel less sure of their decision, and despite correctly determining that there 
was sufficient evidence to find a violation, nevertheless wish there were more evidence so that 
they could feel more confident in their decision. The often-inadvertent result of this uncertainty 
is that, particularly when assessing a more serious violation (e.g., Non-Consensual Sexual 
Intercourse) where separation would be a likely—and appropriate—sanction if the determina-
tion were based on the 80 percent evidentiary scale, decision-makers tend to, even subcon-
sciously, assign sanctions somewhere on the lower end of the sanctioning range if they have 
reached a preponderance by 51 percent. With this practice, decision-makers essentially treat 
their lack of confidence in the decision or their lack of overwhelming evidence as a mitigating 
factor for the purpose of sanctioning.

Criminal juries tend to strug-
gle with the same quandary, 
often wanting to know prior to 
rendering a verdict what pun-
ishment the court will impose 
should they find the defen-
dant guilty. For the same rea-
son that this is impermissible 
in a criminal court of law (a 
judge could actually declare 
a mistrial if punishment is 
considered in deliberations 
concerning guilt or innocence), it is improper to comingle one’s finding of a policy violation 
with consideration of the appropriate sanctions, and doing so actually ends up undermining 
both analyses. 

By considering “less evidence” (different from insufficient evidence) as a mitigating factor, a 
decision-maker is treating the absence of conclusive and irrefutable evidence that a violation 
occurred as evidence that the violation was somehow less severe. This line of reasoning may 
actually result in erroneous findings of “not in violation” because decision-makers, feeling 
insecure with a close call, feel better about erring on the side of not suspending or expelling 
a student despite knowing that is the appropriate sanction for a particular violation. This un-
dermines the integrity of findings. Inversely, by improperly applying mitigation to a situation 
that, if more verifiable, would have likely resulted in a tougher sanction, we have undermined 
the consistency and supportability of our sanctioning practices. If mitigation/aggravation were 
impacted by the quantum of evidence, every sanctioning rubric would have a sliding scale 

The evidentiary analysis of whether a 

policy has been violated should be 

entirely separate and independent 

from the evaluation of what sanctions 

are appropriate given a particular set

of circumstances. 
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where the sanction enhances as the amount of evidence increases, as if a decision based 
on 70 percent evidence somehow magically merits enhanced sanctions over a decision at 60 
percent evidence. Now it just sounds silly, right?

The evidentiary analysis of whether a policy has been violated should be entirely separate 
and independent from the evaluation of what sanctions are appropriate given a particular set 
of circumstances. In many instances, where a decision-maker renders both a finding and pro-
poses sanctions, this will be a cerebral separation (forcing oneself to first determine whether 
a violation occurred before even thinking about potential sanctions), but some schools have 
opted for a procedural separation between the finding and sanctioning, where after a finding, 
the determination of sanctions is handed off to an entirely separate deliberative body. Re-
gardless of the resolution model a College/University employs, it is crucial that the respective 
analyses for findings and sanctions be entirely bifurcated.
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