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BUTLER V. SWANSON – STUDY IN DISCOVERY ETHICS

The Montana pretrial Rules of Civil Procedure 16, 26 – 37, and 

numerous Montana Supreme Court cases, reflect long established ethics for

discovery that should invoke in your mind an image of a door that swings 

both ways:  one way towards the revelation of facts known to your opponent

or others (when everything works right), but also one way back towards 

judicial relief for pretrial tactics and abuse (when your opponent reverts to 

its base instincts and violates the rules).  

And, the door swings equally for plaintiffs and defendants.

These rules and ethics have consequences for bad conduct.  

Cases may be won on pretrial motions because of bad conduct.

When the other side violates these ethics, it is your job to seek judicial

relief with the same intensity and vigor as you would employ to prove the 

merits of your case.   

Or, stated in the negative, if you don’t seek appropriate court 

sanctions for demonstrably bad behavior you are failing your client, the 

district court, and the judicial system.

Butler Case Summary

Let me tell you about Butler v. Swanson:  



Butler was operating his motorcycle southbound on Shiloh Road 

towards the Grand Road roundabout.  Elinor Swanson, an MTLA member, 

was approaching the roundabout from the west on Grand.  At the time, 

Butler was driving a motorcycle without a license, allegedly under the 

influence of meth, opioids, and THC, wearing a wound vac from a long-

standing infected heel injury, was a few days out from retina surgery, and, 

according to a SVH surgical nurse who witnessed the accident, speeding 

and driving like “on a motocross.”  Ellie, by comparison, was driving 15 

mph, in a minivan, seven months pregnant, with her two young sons, to get 

a car wash.

Ellie entered the roundabout first.  Then, Butler laid his motorcycle 

down to avoid a collision.  He suffered injuries to his leg.  

When the Advocates, and then California counsel, sued Ellie, I 

defended her.  We sent a basic set of detailed discovery requests asking for 

confirmation of these facts and Butler’s past medical records, work history 

and disability status.  The discovery requests consisted of requests for 

documents, requests for admissions, and interrogatories.  Instead, of 

answering, CA counsel claimed that these requests were improper and 

violated Butler’s constitutional rights; also, counsel objected to virtually 

every request.  We then sent a detailed meet and confer letter that 



requested a deadline for supplementation to avoid judicial intervention.  

Then, when the deadline passed, we filed a Rule 37(a) motion to compel.  

After a hearing, Judge Souza granted Ellie’s motion to compel under 

Rule and ordered fees as a sanction.  In that Order, Judge Souza directed 

Butler to provide “truthful, full and complete discovery responses” to 

“Swanson’s First Discovery Requests by carrying out the requests in the 

[meet and confer] letter” “WITHIN 30 DAYS OF THE DATE OF THIS 

ORDER.”  Butler also was specifically directed to correct his previous 

incomplete discovery responses by providing five years’ worth of medical 

information, telephone records at the time of the accident, information 

related to his prior left foot injury, information related to his retina injury, 

information related to another recent motorcycle accident, information 

related to his Social Security disability status, and information related to his

motorcycle insurance, ownership and usage.  Also, Butler was directed to 

correct his answers to Ellie’s Requests for Admission, which previous 

answers the court found to be “neither a full nor complete answer.”  

Butler did not provide any supplementation by the court’s deadline.

We then moved for a show cause hearing under Rule 37(b)(2)(A) as to

why Butler was not in violation of the discovery order and subject to 

sanctions.  According to Montana Rule of Civil Procedure 37(b)(2)(A), 



when a party “fails to obey an order to provide or permit discovery,” the 

court may issue further just orders, including “dismissing the action” or 

“rendering a default judgment against the disobedient party.”  Mont. R. Civ.

P. 37(b)(2)(A).  In the case, we argued that dismissal of the action was 

proper because Butler had not demonstrated any effort to comply with his 

obligation to provide full and truthful discovery responses, he had provided

untruthful responses, and he was in violation of the court’s discovery order.

We cited to the district court’s inherent power to compel compliance 

with its orders and punish a party for non-compliance.  Mont. R. Civ. P. 26 

and 37; see also Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991).  We 

argued that appropriate sanctions for Butler’s wholesale failures included 

dismissing the case, citing Richardson v. State of Montana, 2006 MT 43, 

331 Mont. 231, 130 P.3d 634; Culbertson-Froid-Bainville Health Care 

Corp. v. JP. Stevens & Co, Inc., 2005 MT 254, 329 Mont. 38, 122 P.3d 431; 

Schuff v. A.T. Klemens & Son, 2000 MT 357, 303 Mont. 274, 16 P.3d 1002. 

Local counsel then withdrew from the case.  This postponed the 

court’s rulings further.

Before new local counsel appeared, the CA attorney filed 

supplemental discovery answers and a responsive brief, neither of which 

are allowed by a non-Montana counsel without local counsel, under the 



Montana Court Rules for Admission, Pro Hac Vice, Rule VI.  We then were 

forced moved to strike the pleadings and also moved to strike the CA 

attorney’s pro hac vice admission.

Following another hearing, Judge Souza found on February 3, 2021 – 

over nine months from the initial requests – that Butler was in violation of 

the discovery order and granted a dismissal:

The Court has agreed with the Ninth Circuit courts’ “tenor that 
signals the unacceptability of discovery abuses.”  Owen v. F.A. 
Buttrey Co., 192 Mont. 274, 280, 627 P.2d 1233, 1236 (1981).  
“Any less severe sanction would be inconsistent with the rule 
that punishment for discovery abuses must be made unbearable
in order to thwart the inevitable temptation which zealous 
advocacy inspires.”  Richardson v. State, 2006 MT 43, ¶ 65, 331
Mont. 231, 130 P.3d 634.

Judge Souza also ordered that if CA attorney ever applied for pro hac 

admission again in Montana, he would have to present both orders to the 

new court with his application.  

There are several excellent orders from the Thirteenth Judicial 

District Court, including these by Judge Souza.  If you are looking for 

district court handling of similar discovery abuse cases, we can provide you 

with several order. 

The point of the story:  A party playing “fast and loose” in pretrial 

discovery may lose his or her right to a jury trial under our discovery ethics.

WHAT ARE THOSE ETHICAL STANDARDS?



The Montana Rules of Civil Procedure are designed to “secure the 

just, speedy, and inexpensive determination of every action.”  Mont. R. Civil

P. 1.  To that end, the Rules are to be enforced by the courts to promote a 

policy of liberal and broad discovery, in favor of divulging relevant 

information which may lead to admissible evidence.  Mont. R. Civ. P. 26.  A 

party may properly obtain discovery through various pretrial tools, 

including interrogatories (Rule 33), requests for production (Rule 34), 

requests for admission (Rule 36), and corporate depositions (Rule 30(b)

(6)).  

Parties may obtain discovery regarding any matter, not privileged, 

which is relevant to the subject matter involved in the pending action, 

whether it relates to the claim or defense of the party seeking discovery or 

to the claim or defense of any other party; this includes the identification 

and production of the existence, description, nature, custody, condition and

location of any books, documents, or other tangible things and the identity 

and location of persons having knowledge of any discoverable matter.  

Mont. R. Civ. P. 26(b)(1).  The burden is on the responding party to show 

why any given discovery request is objectionable.  8A C. Wright, A. Miller &

R. Marcus, Federal Practice & Procedure § 173, at pp. 293-94, n. 14 (1994). 

A party must supplement or correct its discovery responses when the 



party learns that “in some material respect” the information given in the 

responses “is incomplete or incorrect” and the updated information has not

otherwise been disclosed to the other party during the discovery process.  

M.R. Civ. P. 26(e)(1)–(2); see also Charles Alan Wright, Arthur R. Miller & 

Richard L. Marcus, Federal Practice and Procedure vol. 8A, § 2049.1, 319 

(3d ed., West 2010); Wheaton v. Bradford, 2013 MT 121, ¶ 22, 370 Mont. 

93, 100, 300 P.3d 1162.  “Information is ‘incomplete or incorrect’ in ‘some 

material respect’ if there is an objectively reasonable likelihood that the 

additional or corrective information could substantially affect or alter the 

opposing party's discovery plan or trial preparation.”  Robbins & Myers, 

Inc. v. J.M. Huber Corp., 274 F.R.D. 63, 77 (W.D.N.Y.2011).  “To argue 

otherwise would effectively defeat the long-standing salutary purpose 

of Rule 26(e) as established when first enacted in 1970 and as consistently 

understood and intended by its drafters in the course of the rule's several 

revisions over its forty-year history.”  Robbins, 274 F.R.D. at 77.

The Montana Supreme Court has made it clear that “[t]he purpose of 

discovery is to promote the ascertainment of truth and the ultimate 

disposition of the lawsuit in accordance therewith.  Discovery fulfills this 

purpose by assuring the mutual knowledge of all relevant facts gathered by 

both parties which are essential to proper litigation.”  Richardson, 2006 



MT 43, ¶ 22, 331 Mont. 231, 130 P.3d 634 (2006) (citing Massaro v. 

Dunham, 184 Mont. 400, 405, 603 P.2d 249, 252 (1979)); see also 

Hickman v. Taylor, 329 U.S. 495, 507, 67 S.Ct. 385, 292, 91 L.Ed. 45 

(1947).  Discovery rules are to be “liberally construed to make all relevant 

facts available to parties in advance of trial and to reduce the possibilities of

surprise and unfair advantage.”  Richardson, 2006 MT 43, ¶ 24.  Modern 

instruments of discovery, together with pretrial procedures, “make a trial 

less a game of blind man’s bluff and more a fair contest with the basic 

issues and facts disclosed to the fullest practicable extent.”  Id., ¶ 22; see 

also United States v. Procter & Gamble Co., 356 U.S. 677 (1958).  “No 

longer can the time-honored cry of ‘fishing expedition’ serve to preclude a 

party from inquiring into facts underlying his opponent’s case.  Mutual 

knowledge of all relevant facts gathered by both parties is essential to 

litigation.  To that end, either party may compel the other to disgorge 

whatever facts he has in his possession.”  Hickman v. Taylor, 329 U.S. 495 

(1947).  

WHAT ARE THE CONSEQUENCES OF BAD CONDUCT?

In Richardson, the Montana Supreme Court reiterated that discovery 

abuse “shall not be dealt with leniently” when a party fails to disclose facts 

he knows.  Id. at 647.  Noting that it was adopting a “policy of intolerance 



regarding discovery abuse,” the Court directed trial courts to “remain intent

upon punishing transgressors rather than patiently encouraging 

cooperation.”  Id.  As the Court observed:

Litigants who are willful in halting the discovery process in 
opposition to the authority of the court and cause impermissible
prejudice to their opponents.  It is even more important to note,
in this era of crowed dockets, that they also deprive other 
litigants of an opportunity to use the courts as a serious dispute-
settlement mechanism.

Id., quoting First Bank (N.A.) Billings v. Heidema, 219 Mont. 373, 376, 711 

P.2d 1384, 1386 (1986) (quoting GK Properties v. Redevelopment Agency 

of City of San Jose, 577 F.2d 645, 647 (9th Cir. 1978)).  When “litigants use 

willful delay, respond evasively, or disregard court discretion as part and 

parcel of their trial strategy, they must suffer the consequences.”  Winslow 

v. Montana Rail Link, Inc., 2005 MT 217, 328 Mont. 260, 121 P.3d 506 

(quoting Bulen v. Navajo Ref. Co., Inc., 2000 MT 222, ¶ 19, 301 Mont. 195, 

¶ 19, 9 P.3d 607, ¶ 19).  

Sanctions are to be favored by the district court for discovery 
violations:

Upon a party’s failure “to provide information requested in 
accordance with” M. R. Civ. P. 26-36, a district court may 
impose any sanction “listed in Rule 37(b)(2)(A)(i)-(vi)” in 
addition to, or in lieu of, imposing reasonable costs, including 
attorney fees, or “inform[ing] the jury” of a party’s non-
compliance. M. R. Civ. P. 37(c)(1)(C).  M. R. Civ. P. 37(b)-(d) 
embodies a strong preference for liberal imposition of sanctions
as necessary and proper to remedy, punish, and deter non-
compliance with discovery rules and orders.



Montana State University-Bozeman v. Montana First Jud. Dist., 2018 MT 

220, 392 Mont. 458, 426 P.3d 541.  

District courts have the power to compel compliance with the rules 

and punish Plaintiff for his lack of honesty.  Mont. R. Civ. P. 26 and 37; see 

also Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d 

27 (1991).  According to Richardson, “It is, after all, a maxim of our rules of 

discovery that the price for dishonesty must be made unbearable to thwart 

the inevitable temptation that zealous advocacy inspires.”  Richardson, ¶ 56

(citing Eisenmenger v. Ethicon, Inc., 264 Mont. 393, 406, 871 P.2d 1313, 

1321 (1994)).

Appropriate sanctions may include entering a default judgment.  

Richardson, 2006 MT 43; Culbertson, 2005 MT 254; Schuff, 2000 MT 357.

Sanctions also may include ordering any objections waived; disallowing 

Plaintiff from using any witnesses or information not disclosed; instructing 

the jury of Plaintiff’s failure to make disclosures; and/or awarding expenses

and attorney’s fees associated with the bringing of a motion.  See also Fed. 

R. Civ. P. 37; see also Cooper v. Home Depot U.S.A., Inc., 2006 U.S. Dist. 

LEXIS 75115 (E.D. Wash. Oct. 16, 2006) (dismissing case as sanction for 

plaintiff’s failure to respond to discovery); Arnett v. Ohio Nat’l Life Assur. 

Corp., 2006 U.S. Dist. LEXIS 80309 (E.D. Wash. Oct. 23, 2006) (excluding



plaintiff’s expert witness testimony as sanction for discovery abuse); Heath 

v. F/V Zoloti, 221 F.R.D. 545 (W.D. Wash. 2004) (entering a default 

judgment on liability against defendant and awarding monetary sanction 

against defense firm for discovery abuse).  Sanctions are to be proportional 

to the nature and defect of the violations or abuse.  Montana State, 2018 

MT 220, ¶ 19.

In Xu, the Montana Supreme Court affirmed the entry of sanctions 

“to deter unresponsive parties in an action; it is the attitude of 

unresponsiveness to the judicial process, regardless of the intent behind the

attitude, which warrants sanctions.”  Xu v. McLaughlin Research Institute 

for Biomedical Science, Inc., 2005 MT 209, ¶ 20, 328 Mont. 232, 119 P.3d 

100; Smart v. Molinario, 2004 MT 21, ¶ 14, 319 Mont. 335, 83 P.3d 

1284; Jerome v. Pardis, 240 Mont. 187, 193, 783 P.2d 919, 923 (1989); In 

re Marriage of Massey, 225 Mont. 394, 399, 732 P.2d 1341, 1344 

(1987); Dassori v. Roy Stanley Chevrolet Co., 224 Mont. 178, 180, 728 P.2d

430, 432 (1986).  As Rule 37(a)(4) states, “an evasive or incomplete answer 

or response must be treated as a failure to answer or respond.”  The 

Supreme Court has affirmed sanctions where the answers were so “evasive, 

woefully incomplete,” they were “tantamount to complete silence.”  

Culbertson, 2005 MT 254, ¶ 17.  A party’s disregard of a court’s order 



weighs heavily in favor of dismissal.  Cox v. Magers, 2018 MT 21, ¶ 18, 390 

Mont. 224, 411 P.3d 1271; Culbertson, 2005 MT 254, ¶ 14.

The decision to grant sanctions, and the type of sanction, is within the

discretion of the district court.  “The trial judge is in the best position to 

know ... which parties callously disregard the rights of their opponents and 

other litigants seeking their day in court.”  Smart, 2004 MT 21, ¶ 8. 

RELIEF MAY INCLUDE ATTORNEY’S FEES 

Rule 37(b)(2)(C) states:

Instead of or in addition to the orders above, the court must 
order the disobedient party, the attorney advising that party, or 
both to pay the reasonable expenses, including attorney fees, 
caused by the failure, unless the failure was substantially 
justified or other circumstances make an award of expenses 
unjust.  

Mont.R.Civ.P. 37(b)(2)(C); see also Rothing v. Kallestad, 2007 MT 109, ¶ 

48, 337 Mont. 193, 159 P.3d 222.  Thus, attorney’s fees incurred by a party 

who files a successful motion to compel are mandatory, subject to these few

exceptions only.  Suzor v. Internat’l Paper Co., 2016 MT 344, ¶ 46, 386 

Mont. 584, 386 P.3d 584.  

Note, under Dambrowski v. Champion Intern. Corp., 2000 MT 149, 

¶ 24, 300 Mont. 76, 3 P.3d 617, a person is entitled to notice and the 

opportunity to be heard before the imposition of sanctions.  Fees and 

expenses are limited to those incurred in making the motion.



“OTHER RELIEF” MAY INCLUDE STRIKING A PARTY’S 
PRO HAC VICE

Rule 37(b)(2)(A) directs the district court to consider “further just 

orders.”  That would include striking a party’s PHV.  According to the 

Montana Court Rules for Admission, Pro Hac Vice, an “attorney 

appearing pro hac vice under this Rule is subject to the jurisdiction of the 

Montana courts and agencies with respect to Montana law governing the 

conduct of attorneys to the same extent as an attorney admitted to practice 

in the courts of this state.  The attorney appearing pro hac vice shall comply

with the Montana Rules of Professional Conduct and is subject to the 

disciplinary jurisdiction of the Montana Supreme Court Rules for 

Admission to the Bar of the State of Montana.”  Rules for Admission to the 

Bar of Montana, Pro Hac Vice, Rule VI.  The Pro Hac Vice rules ensure all 

counsel in a case are on equal footing, subject to the jurisdiction of the 

court, and bound by the same Rules of Professional Conduct.  

Mont. Supreme Ct. Comm'n on the Unauthorized Practice of Law, 2006 

MT 284, ¶ 90, 334 Mont. 311, 147 P.3d 200 (“We do not perfunctorily admit

attorneys to practice pro hac vice from out of state; there is an entire 

process they must go through ....”).  When that attorney violates “Montana 

law, the Montana Rules of Professional Conduct, Rules for Admission to the

Bar of Montana, or orders of the court,” the “court or agency in which an 



attorney is appearing pro hac vice” may “withdraw its permission for an 

attorney to appear pro hac vice.”  Rule VI(I).   While Judge Souza did not 

have to strike CA attorney’s PHV because of the dismissal, he did protect 

the public by placing some restrictions on the CA’s re-application for 

privileges.

OTHER BASES FOR JUDICIAL SANCTIONS

While we frequently cite 37 as the bases for sanctions, Rule 16 has its 

own provision for identical sanctions.  The primary purpose of a pretrial 

order is to comply with the dictates of Rule 1 to “secure the just, speedy, 

and inexpensive determination” of the action.  During the pretrial 

conference the court and parties are to discuss “obtaining admissions and 

stipulations about facts and documents to avoid unnecessary proof,” 

“avoiding unnecessary proof and cumulative evince and limit the use of 

testing,” “controlling and scheduling discovery, including orders affecting 

disclosures and discovery under Rules 26 and Rules 20 through 37,” 

“adopting special procedures for managing potentially difficult or 

protecting actions,” etc.  The pretrial order thus dictates discovery and 

disclosures.  



Importantly, Rule 16 states that the district court may issue “any just 

orders” for violations of its order, including those authorized by Rule 37(b)

(2)(A)(ii) – (vii), which are:

(ii) prohibiting the disobedient party from supporting or 
opposing designated claims or defenses, or from introducing 
designated matters in evidence;
(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient 
party; or
(vii) treating as contempt of court the failure to obey any order
except an order to submit to a physical or mental examination.

Mont. R. Civ. P., 37(b)(2)(A)(ii) – (vii).  Rule 16(f) provides that if a party 

fails to comply with a Rule 16(b) scheduling order the court may impose 

such sanctions on motion or “on its own.”  It contains no requirement that 

a party move for the imposition of such sanctions.  Thus, Rule 16 does not 

require the violation of a discovery order before sanctions are ordered.  

OTHER INSTANCES OF BAD BEHAVIOR

Rule 30(b)(6) Depositions

Corporate deponent depositions are permitted by Rule 30(b)(6) of a 

party or non-party.  In response to a request that “describes with 

reasonable particularity matters for examination” the corporation “must 

then” designate or more person who consent to testify on its behalf.”  

Contrary to what you have experienced or taught, (1) this Rule does not 



require exquisite particularity of the designated topics, (2) the topics need 

not be limited in scope, and (3) the deposition of the witness is not limited 

to those designated topics.  Frequently, the requesting party hears the 

incessant objections at a corporate deponent deposition of “beyond the 

scope of the notice of deposition,” or worse, the directions by responding 

counsel to the witness “Don’t answer.”   This conduct by counsel and 

witness constitutes sanctionable conduct because they violate the discovery 

ethics.   

The Firth Circuit in Cates v. LTV Aerospace Corp., 480 F.2d 620, 623

(5th Cir. 1973) stated, “Rule 30(b)(6) was designed as an optional discovery 

device to supplement ‘the existing practice whereby the examining party 

designates the corporation (or agency) official to be deposed’ (citation 

omitted).  The purposes of the amendment were stated as (1) reducing the 

difficulty in determining whether a person deposed is a managing agent, (2)

curbing the ‘bandying’ by which various officers of the corporation are 

deposed, in turn, but each disclaims knowledge of facts that are clearly 

known by someone in the organization; (3) protecting the corporation or 

agency by eliminating unnecessary and unproductive depositions.”  Mitsui 

& Co. (USA), Inc. V. Puerto Rico Water Resources Authority, 93 F.R.D. 62, 

64 (D.P.R. 1981).  Rule 30(b)(6), opposite to PRWRA's contention that the 



Rule is limited to discovery of facts clearly known to the corporation which 

could not otherwise be obtained, is an additional, supplementary and 

complimentary deposition process designed to aid in the efficient discovery 

of facts. See Advisory Committee Note to Rule 30(b)(6), at 48 F.R.D. 

515, Atlantic Cape Fisheries v. Hartford, 509 F.2d 577 (1 Cir., 1975).

This rule is one tool allowed under Rule 26 and guided by those same 

liberal principles.  Nothing in Rule 30(b)(6) forecloses the designation of 

broad topic, even as broad as “All facts which support the party’s claim or 

defense.”  While there is extensive commentary whether the deponent may 

testify to the significance of facts1 or whether there is a less burdensome 

approach to the same information, the rule imposes no such restriction.  

See Fed. R. Civ. P. 30(b)(6) (“The persons designated must testify about 

information known or reasonably available to the organization.”).  Rule 

1 Compare JPMorgan Chase Bank v. Liberty Mut. Ins. Co., 209 F.R.D. 361, 362 (S.D.N.Y. 2002)(Rakoff,
J.)(denying the discovery request seeking the “defendants' mental impressions, conclusions, opinions, and
legal theory”) and SEC v. Morelli, 143 F.R.D. 42, 47 (S.D.N.Y.1992)(Leisure, J.)(asserting that “the 
proposed Rule 30(b)(6) deposition constitutes an impermissible attempt by defendant to inquire into the 
mental processes and strategies of the SEC”), with EEOC v. Caesars Entm't, Inc., 237 F.R.D. 428, 432–
34 (D. Nev. 2006)(Leen, M.J.)(denying the “defendant's request for a protective order to limit 
the scope of Rule 30(b)(6) deposition questioning to preclude inquiry into the factual bases for 
defendant's asserted position statements and affirmative defenses”),  In re Vitamins Antitrust Litigation, 
216 F.R.D. 168, 171–74 (D.D.C. 2003)(Hogan, C.J.)(allowing 30(b)(6) facts and admissions in 
corporation's antitrust submission to European Commission, stating: “Bioproducts argument that the Rule
30(b)(6) discovery is unnecessary and duplicative is without merit.”) State Farm Mut. Auto. Ins. Co. v. 
New Horizon, Inc., No. 03–6516, 2008 U.S. Dist. LEXIS 37571, at *32 (E.D.Pa. May 8, 2008) (granting 
motion to compel a Rule 30(b) (6) deposition and ordering that “[t]o the extent that defense counsel's 
questions seek relevant, non-privileged facts learned from discussions with counsel, and do not seek 
counsel for [the plaintiff's] ‘mental impressions, conclusions, opinions, or legal theories,’ those questions 
must be answered”); AMP, Inc. v. Fujitsu Microelectronics, Inc., 853 F.Supp. 808, 831 
(M.D.Pa.1994) (granting motion to compel a Rule 30(b)(6) deposition covering “topics [that] deal largely 
with the contentions and affirmative defenses detailed in [the d]efendants' answer and counterclaim”).



26(b)(1) states that “[u]nless otherwise limited by court order, the scope of 

discovery is as follows:  Parties may obtain discovery regarding any 

nonprivileged matter that is relevant to any party's claim or defense.”  Fed. 

R. Civ. P. 26(b)(1).  Rule 30(b)(6) is not “otherwise limited,” but unlimited. 

Radian Asset Assur., Inc. v. College of the Christian Bros of New Mexico, 

273 F.R.D. 689, 692 (D. N.M. 2011).  Furthermore, the federal rules do not 

require parties to conduct discovery in a particular sequence:  “Unless, on 

motion, the court orders otherwise for the parties' and witnesses' 

convenience and in the interests of justice[,] ... methods of discovery may 

be used in any sequence....”  Fed. R. Civ. P. 26(d)(2)(A); Radian, 273 F.R.D.

689. 

Also, attorney communications to the corporate deponent are not 

protected and thus not the basis for objection:

When a corporation produces an employee under Fed.R.Civ.P. 
30(b)(6) to testify to corporate knowledge, the employee must 
provide responsive underlying factual information even though 
such information was transmitted through a firm's corporate 
lawyers.

Sprint Communications, L.P. v. Theoglobe.com, Inc., 236 F.R.D at 529 

(citing Security Ins. Co. of Hartford v. Trustmark Ins. Co., 218 F.R.D. 29, 

34 (D.Conn. 2003)).  Facts communicated to an attorney are not protected 

by the attorney-client privilege. Upjohn Co. v. United States, 449 U.S. 383, 



395–96, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981).  “Moreover, clients cannot 

refuse to disclose facts which their attorneys conveyed to them and which 

the attorneys obtained from independent sources.”  Hickman v. 

Taylor, 329 U.S. 495, 508.

Courts have stated that the scope of the cross-examination questions 

is not limited to the notice.  Objections to scope “frustrate the objectives [of 

discovery] when a deposing party seeks information relevant to the subject 

matter of the pending litigation that was not specified.”  Detoy v. City and 

County of San Francisco, 196 F.R.D. 362, 367 (N.D. Cal. 2000).  

The Detoy court explained:

If the examining party asks questions outside the scope of the 
matters described in the notice, the general deposition rules 
govern, so that relevant questions may be asked and no special 
protection is conferred on a deponent by virtue of the fact that 
the deposition was noticed under 30(b)(6) ... Rule 30(b)
(6) cannot be used to limit what is asked of a designated witness
at deposition.

Id. at 366–367 (adopting rationale as quoted in King v. Pratt & Whitney, a 

Div. of United Technologies Corp., 161 F.R.D. 475 (S.D.Fla.1995)).  The last 

sentence of the subsection states, “this paragraph (6) does not preclude a 

deposition by any other procedure allowed by these rules.”  This has been 

interpreted to mean that a deponent is required to answer questions 

outside the scope of the Rule 30(b)(6) notice; however, such other 



testimony will not be on behalf of the corporation.  See Remy Inc. v. 

Tecnomatic S.P.A., 2013 WL 1182967 (S.D. Ind. Mar. 21, 2013).

Sanctions may follow for abuse by either the attorney or the litigant 

designee that thwarts the purpose of Rules 25 and 30.  If a corporate party 

fails to comply with an order requiring it to designate under Rule 30(b)(6), 

the sanctions of Rule 37(b)(2) of the Federal Rules of Civil Procedure are 

available:

Rule 37(b)(2):  

Sanctions by court in which action is pending. If a party or an 
officer, director, or managing agent of a party or a person 
designated under Rule 30(b)(6) or 31(a) to testify on behalf of a 
party fails to obey an order to provide or permit discovery, 
including an order made under subdivision (a) of this rule or 
Rule 35, or if a party fails to obey an order entered under Rule 
26(f), the court in which the action is pending may make such 
orders in regard to the failure as are just and among others the
following

Mont. R. Civ. P. 37(b)(2).

Also, Rule 37(d), dealing with failure to appear for taking of a 

deposition, applies to a person designated under Rule 30(b)(6) to testify on 

behalf of a corporate party. § 2291 Failure of Party Under Rules 30, 31, 33, 

or 34, 8B Fed. Prac. & Proc. Civ. § 2291 (3d ed.). 

(1) In General

(A)  Motion; Grounds for Sanctions. The court where the 
action is pending may, on motion, order sanctions if:



(i)  A part or a party’s officer, director or managing 
agent – a person designated under Rule 30(b0(6) or
31(a)(4) – fails, after being served with proper 
notice, to appear for that person’s deposition.

Mont. R. Civ. P. 37(d)(1)(A)(i).

The failure to act described in Rule 37(d) may not be excused on the 

ground that the discovery sought is objectionable unless the party failing to 

act has applied for a protective order as provided by Rule 26(c). The order 

must be obtained before the date set for the discovery, and failure to move 

at that time will be held to preclude objection later. § 2035 Procedure for 

Obtaining Protective Orders, 8A Fed. Prac. & Proc. Civ. § 2035 (3d 

ed.); United States v. Portland Cement Co., 338 F.2d 798, 803 (10th Cir. 

1964); Truxes v. Rolan Electric Corp., 314 F.Supp. 752, 759 (D.C.P.R. 

1970).  Note, Rule 37(d) motions about appearances at depositions 

specifically require a certificate of a good faith attempt to confer.

NOTE:  The federal rule has been amended to require that the 

requesting party confers in good faith before or promptly after the notice or

subpoena is served.  This “candid exchange” applies whether the 

responding person is a party or a nonparty to the action.  According to the 

Advisory Committee, the revision was to give organizations specific 

guidance on designating and preparing witness and thereby avoid overly 



broad topics and inadequately prepared witnesses.  These discussions also 

pertain to the procedural issue like timing and location of the deposition.  

Rule 35 Medical Examinations

IME examinations are another discovery tool and thus governed by 

the principles in Rule 26 as well as procedural specifics of Rule 35, and Rule

37 related to sanctions.  Rule 35(a), M.R.Civ.P., provides:

Order for examination. When the mental or physical 
condition (including the blood group) of a party, or of a person 
in the custody or under the legal control of a party, is in 
controversy, the court in which the action is pending may order 
the party to submit to a physical or mental examination by a 
suitably licensed or certified examiner or to produce for 
examination the person in the party's custody or legal control. 
The order may be made only on motion for good cause shown 
and upon notice to the person to be examined and to all parties 
and shall specify the time, place, manner, conditions, and scope 
of the examination and the person or persons by whom it is to 
be made.

In contemplating Rule 35 motions, a court must balance the right to obtain 

a physical or mental examination with the plaintiff's right to privacy.  

Hegwood v. Montana Fourth Judicial Dist. Court, 2003 MT 200, ¶¶ 7 – 13,

317 Mont. 30, 75 P.3d 308; Winslow v. Montana Rail Link, Inc., 2001 MT 

269, ¶ 5, 307 Mont. 269, 38 P.3d 148.  There also is a court-identified 

difference between a medical focused examination and an adversarial 

examination that you need to appreciate.



Mohr v. Dist. Ct. of Fourth Jud. Dist. In & For Missoula Cty., 202 Mo

nt. 423, 660 P.2d 88 (1983) sought an order from the district court which 

permitted his attorney to attend a medical examination or, in the 

alternative, permitted him to videotape the examination. The Supreme 

Court held that “the party's attorney has a right to be present while the 

examining physician is taking the client's history, but that the attorney 

cannot be present during the physical examination.”  Mohr, 202 Mont. at 

424, 660 P.2d at 88.  The court attempted to “strike a balance between the 

rights of a litigant to counsel, and the need for efficiency in the court-

ordered examination process, giving due consideration to the needs of the 

medical examiner.” Mohr, 202 Mont. at 426, 660 P.2d at 89.  However, the 

Supreme Court has noted that it was critical to the court’s decision in 

Moher that Rule 35 examinations are “nonadversarial proceedings.”

Most certainly, the IME procedures of years past have experienced 

marked permutation. The mounting prevalence of the proverbial “hired 

gun” has increasingly strained the “nonadversarial” nature of court-ordered

examinations.  Hegwood, 2003 MT 200, ¶ 9 (citing, Behler v. 

Hanlon (D.Md. 2001), 199 F.R.D. 553, 554 (“Such examinations, 

euphemistically referred to by counsel as ‘independent medical 

examinations' ... can be anything but independent, if they are performed by 



a doctor who has significant financial ties with insurance companies and 

attorneys assigned to defend personal injury cases.”); Tirado v. 

Erosa (S.D.N.Y.1994), 158 F.R.D. 294, 298 (“Certainly, in an era in which 

classified advertisements offering expert testimony appear commonly in 

publications addressed to lawyers, the adversarial context in which these 

examinations occur is a reality that must be taken into account in 

determining what procedures best accommodate the conflicting interests of

the parties in a particular case.”)).

In Simms v. Montana Eighteenth Judicial Dist. Court, 2003 MT 89, ¶

33, 315 Mont. 135, 68 P.3d 678, the Supreme Court indicated that “Rule 35, 

M.R.Civ.P., does not empower a defendant to seek out and employ the most

favorable ‘hired gun’ available no matter the inconvenience to the plaintiff 

and without regard to the plaintiff's rights.”  In Hegwood, the plaintiff and 

MTLA argued that Dr. Capps embodies the “examiner for hire” lamented 

in Simms and thus warranted additional safeguards, such as videotaping 

the entire IME to protect her rights throughout the adversarial 

examination.

The Supreme Court has stated that such protective measures are 

appropriate under Rules 26 and 35(a) because the rules allow the district 

court “may make any order which justice requires to protect a party or 



person from annoyance, embarrassment, oppression, or undue burden or 

expense, including one or more of the following: ... (2) that the discovery 

may be had only on specified terms and conditions....”  Rule 35(a) requires 

a court to “specify the time, place, manner, conditions, and scope of the 

examination and the person or persons by whom it is to be made.”   The 

Supreme Court has left this matter to the discretion of the trial courts to 

determine, based on the facts presented and authority derived 

from Mohr and Rules 26(c) and 35(a), whether to impose checks and 

balances (representation, recording devices, or the like) upon the IME 

process.   Hegwod, ¶ 13 (citing Wood v. Chicago Milwaukee, St. Paul & 

Pacific R. Co. (Minn.Ct.App.1984), 353 N.W.2d 195, 197 (“We 

think exercise of the sound discretion of the trial court provides the most 

appropriate safeguard against [Rule 35] abuses.... We leave the decision to 

allow an attorney's presence during adverse examination to the sound 

discretion of the trial court.”)).

Thus, when you receive the IME report where the expert has strayed 

into areas that constitute advocacy there are remedies.  Essentially, when 

opposing counsel has “entered the examination room” with his specially 

retained physician to construct an adversarial report, Simms, Mohr, and 

Hedwood would argue that the district court should consider excluding the 



IME report altogether.  For example, attempts by the IME physician to 

question the truthfulness and accuracy of the plaintiff’s reporting or she 

attempts to resolve credibility issues in favor of the defendant, these are not

medical matters envisioned by Rule 35.  The consequential effect of a “hired

gun” report may be the exclusion of that report under Rule 26. 

Also note, this same motion is supported by the Rules of Evidence.  “A

court may exclude relevant evidence if its probative value is substantially 

outweighed by the danger of unfair prejudice, confusion of the issues, 

needless presentation of cumulative evidence, waste of time, undue delay, 

or misleading the jury.”  Hendricksen v. State, 2004 MT 20, ¶ 64, 319 

Mont. 307, 84 P.3d 38; Rule 403, M. R. Evid.  Also, the district court can 

exclude advocacy IME reports under Rule 703 because certain portions of 

the proffered IME opinions fall outside the scope of the authorized 

examination or because the opinions expressed are not the proper subject 

of expert testimony.  Mont. R. Evid. 703.

The Montana Supreme Court allows vigorous but focused 

examination of the IME examiner, including “the number of cases the 

examiner has handled for insurance carriers; which insurance carriers were

involved in past examinations; the general subject matter of such 

examinations; whether the examiner testified on the matter and, if so, the 



venue in which the examiner testified and the subject matter of the 

testimony; and the income derived from the examinations.”  Hegwood, ¶ 

17.  The Supreme Court has also discussed discovery of prior tax returns 

and detailed examination reports when the “requisite relevancy 

considerations articulated in Rule 26(b) have been satisfied.  Id.  These 

written inquiries should allow you to make a better record about the IME 

physician when making your motion.  

Finally, Rule 35 examinations are limited to the person’s medical 

condition “related to the pending action.”  The rule specifically states that 

on a timely motion for good cause and on notice to all parties and the 

person to be examined, the court “may issue an order to prohibit the 

introduction of evidence of any such portion of any person’s medical record

not related to the pending action.”    Rule 35(b)(4).

Rule 34 Site Inspections

It has been defendant’s practice to film plaintiff’s counsel conducting 

a Rule 34 physical inspection, including his interaction with his client or 

consultant during the inspection, but that is not contemplated by Rule 

34(b).  That type of “relief” exercised by the responding party should be 

presented to the district court in advance to avoid issues with work product 

and attorney client communications.  



CONCLUSION

By this CLE presentation, I am NOT advocating the frequent use of 

sanctions motions to avoid trying cases on the merits.   But cases cannot be 

tried on the merits when a party has abused the pretrial process and rules 

of discovery.  

My thoughts on the best approach to motion practice are:

 Don’t presume you know the facts that will unfold during 

discovery to avoid the trap of enough is enough;

 Send a litigation hold letter before suit is filed, identifying what 

information you will likely need later;

 Make sure anticipated issues are addressed at the Rule 16 

conference;

 Identify by written communication to opposing counsel 

perceived discovery deficiencies and set a deadline for responses

so that, later, you can assure the court that you made a good 

faith effort (make sure your tone and substance are presentable 

to the court);

 Cite Richardson and its progeny for the controlling ethics in 

your motion practice;

 Pray for judges who know the law and are willing to enforce it.



APPENDIX

Federal law on Rule 30(b)(6) depositions is more restrictive

The Ninth Circuit courts have adopted some limits on the otherwise 

broad scope of permissible discovery under Rule 26 for corporate deponent 

depositions.  Courts have recognized a reciprocal obligation by the party 

seeking the deposition to carefully draft the deposition notice and have 

“repeatedly emphasized the practical constraints on the scope of a 

[Rule] 30(b)(6) deposition.”  Reno v. Western Cab Co., 2020 WL 5902318. 

*2 (D.Nev. Aug. 31, 2020); United States v. HVI Cat Canyon, Inc., Case No.

CV 11-5097 FMO (SSx), 2016 WL 11683593, at *7-8 (C.D. Cal. Oct. 26, 

2016). Courts “have not hesitated to issue protective orders when 

corporations are asked to respond to overly broad or unfocused Rule 30(b)

(6) deposition notices.” Shuthima Pongsai v. Am. Express Co., Case No. 

8:19-cv-01628-DOC (JDEx), 2020 U.S. Dist. Lexis 113168, at *15 (C.D. Cal. 

June 29, 2020) (quoting Lipari v. U.S. Bancorp, N.A., Civil Case No. 07-

2146-CM-DJW, 2008 WL 4642618, at *6 (D. Kan. Oct. 16, 2008)). As 

explained by Magistrate Judge Paul S. Grewal:

[T]he purpose served by [Rule] 30(b)(6)—to require an 
organization to identify and designate a witness who is 
knowledgeable on the noticed topic, particularly where the 
noticing party is unable to itself identify an appropriate witness 
because that knowledge lies within the organization—does not 
extend to burdening the responding party with production and 



preparation of a witness on every facet of the litigation. This 
would render unworkable the obligation of the responding party
to make a conscientious, good-faith effort to designate 
knowledgeable persons for Rule 30(b)(6) depositions and to 
prepare them to fully and unevasively [sic] answer questions 
about the subject matter, as that task becomes less realistic and 
increasingly impossible as the number and breadth of noticed 
subject areas expand. To require [the opposing party] to 
respond to [an excessive] notice would be to ignore the directive
of [Rule] 26(b)(2)(C)(iii) to limit the extent of otherwise 
relevant discovery where the benefit to and need of the 
propounding party is outdone by the burden, expense, and ... 
impracticable demand imposed on the other side.

Apple Inc. v. Samsung Elecs. Co., Case No. C 11-1846 LHK (PSG), 2012 WL 

1511901, at *2 (N.D. Cal. Jan. 27, 2012) (internal quotations, footnotes, and 

citations omitted). “It is simply impractical to expect a Rule 30(b)(6) 

witness to know the intimate details of everything.” HVI Cat Canyon, 2016 

WL 11683593, at *8. Hence, “[w]hile [Rule] 26(b)(1) permits a party to 

obtain discovery regarding any nonprivileged matter that is relevant to any 

party's claim or defense, courts have limited discovery where the breadth of

subjects and number of topics identified in a [Rule] 30(b)(6) deposition 

notice renders a responding party's efforts to designate a knowledgeable 

person unworkable.” Luken v. Christensen Grp. Inc., Case No. C16-5214 

RBL, 2018 WL 1994121, at *2 (W.D. Wash. Apr. 27, 2018).

Federal law on IMEs is more restrictive



While federal courts in some instances have permitted an observer in 

a Rule 35 examination, “[t]he majority rule adopted by the federal courts is 

that the court may, and often should, exclude third-party observers, 

including counsel, from medical or psychiatric evaluations.” Mayorga 

Martinez v. United States, 2019 WL 4277803 (C.D. Calif. Aproil 10,2 2019);

Smolko v/ Unimark Lowboy Trans., LLC,, 327 F.R.D. 61, 61 (M.D. Penn. 

2018); see also Holland v. United States, 182 F.R.D. 493, 495 (D. S.C. 

1998) (“The weight of federal authority ... favors the exclusion of the 

plaintiff's attorney from a Rule 35 examination absent a compelling 

reason.”); Tomlin v. Holecek, 150 F.R.D. 628, 631 (D. Minn. 1993) (the 

“greater weight of authority favors exclusion” of third parties). “[T]he party 

seeking the presence of a third party or recording device must carry the 

burden of convincing the court.” Galieti v. State Farm Mut. Automobile 

Ins. Co., 154 F.R.D. 262, 265 (D. Colo. 1994); see also Tarte v. United 

States, 249 F.R.D. 856 (S.D. Fla. 2008) (“[F]ederal courts have found that 

the party seeking to have the observer present bears the burden of 

demonstrating ‘good cause’ for the request ....”); Smolko, 327 F.R.D. at 

62 (same). “In the instances in which the presence of a third party has been 

allowed, ‘[e]ach of these rulings has been grounded in the particular facts of

the case.’”  Abdulwali v. Washington Metro Area Transit Authority, 193 



F.R.D. 10, 13 (D. D.C. 2000) (quoting Tirado v. Erosa, 158 F.R.D. 294, 295 

(S.D. N.Y. 1994)); see also Galieti, 154 F.R.D. at 265 (each case involving an

observer request for a Rule 35 examination “must be reviewed on its own 

facts” in light of the totality of the circumstances).

*518 Whether to allow either “a tape recorder or a third person at the 

examination of [a] plaintiff raises only a single issue.” Hertenstein v. 

Kimberly Home Health Care, 189 F.R.D. 620, 628 (D. Kan. 1999) (citing 

cases); see also Tarte, 249 F.R.D. at 859 (noting that “the presence of a ... 

recording device” in a Rule 35 examination “is analyzed in the same way 

that the presence of an observer is considered”). Courts have identified 

several reasons for excluding third party observers or recording devices 

from Rule 35 examinations. As a preliminary matter, there is the 

recognition that “[t]he introduction of a human or mechanical presence -- 

whether a lawyer, a stenographer, a tape recorder, or other instrumentality 

-- changes the nature of the proceeding, much in the way that television 

‘coverage’ of events qualitatively changes what occurs in front of the 

camera.” Tirado, 158 F.R.D. at 299. Accordingly, courts are often reluctant 

to permit a third party or recording device out of concern that the intrusion 

would “(1) potentially invalidate the examination results; (2) fail to provide 

a ‘level playing field,’ as plaintiff was not required to tape record his 



examinations with his own health care providers; and (3) inject a greater 

degree of the adversary process into an evaluation that is to be 

neutral.” Galieti, 154 F.R.D. at 264-65 (citing Tomlin, 150 F.R.D. at 631-

33); see also Smolko, 327 F.R.D. at 61-62 (finding that courts adopting the 

“majority rule” of exclusion agree that the presence of third parties is 

distracting to the examiner, injects or heightens “ ‘an adversarial, partisan 

atmosphere’ ” into the proceeding, interferes with the “ ‘unimpeded, one-

on-one exchange between the doctor and the patient,’ ” and introduces “ ‘a 

degree of artificiality to the examination that would be inconsistent with the

applicable professional standard’ ”) (quoting Shirsat v. Mutual 

Pharmaceutical Co., Inc., 169 F.R.D. 68, 71 (E.D. Pa. 1996)).

At the same time, courts have acknowledged three general reasons 

why, in an exceptional case, the presence of a third party may be warranted 

in a Rule 35 examination:

(1) fear that the examiner, as a person retained by an opponent, 
will improperly conduct the examination to obtain admissions 
or other damaging concessions from the examinee; (2) fear that 
the examiner will utilize improper, unconventional, or harmful 
examination techniques; and (3) a need for emotional support 
or comfort during the examination.

Hertenstein, 189 F.R.D. at 630 (citing William Scott Wyatt & Richard A. 

Bales, The Presence of Third Parties at Rule 35 Examinations, 71 Temp. L. 

Rev. 103, 108–09 (1998)). Nonetheless, the mere existence of one or more 



of these factors is not, by itself, dispositive of whether an observer or 

recording device is appropriate in a particular case. Even where legitimate 

concerns exist, many courts have emphasized that there are “other, less 

drastic means of addressing them,” including the provision of a Rule 

35 examination report to the plaintiff for review; the opportunity for 

plaintiff to depose the physician, cross-examine the physician at trial, and 

introduce contrary expert evidence; and the opportunity to seek exclusion 

of evidence improperly obtained during the examination from 

trial. Smolko, 327 F.R.D. at 63.
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The Montana pretrial Rules of Civil Procedure 

16, 26 – 37, and numerous Montana Supreme Court 

cases, reflect long established ethics for discovery.

2

When the other side violates these ethics, it is your 

job to seek judicial relief with the same intensity and vigor 

as you would employ to prove the merits of your case.   

A Study in Discovery Ethics:
Moyers Law P.C.



Butler Case Summary: 
❖ Litigation hold or preservation letter 

❖ Written discovery 

❖ Meet and Confer letter 

❖ Motion to Compel – Rule 37(a) 

❖ Motion to Show Cause – Rule 37 (d) 

Moyers Law P.C.



Order Granting Motion for Sanctions: 

Moyers Law P.C.



Order: 

Moyers Law P.C.



Judge Souza: 

The Court has agreed with the Ninth Circuit courts’ “tenor that 

signals the unacceptability of discovery abuses.”  Owen v. F.A. Buttrey

Co., 192 Mont. 274, 280, 627 P.2d 1233, 1236 (1981).  “Any less 

severe sanction would be inconsistent with the rule that punishment for 

discovery abuses must be made unbearable in order to thwart the 

inevitable temptation which zealous advocacy inspires.”  Richardson v. 

State, 2006 MT 43, ¶ 65, 331 Mont. 231, 130 P.3d 634.

Moyers Law P.C.



Fundamental Ethics of 

Discovery

Moyers Law P.C.



Fundamental Ethics of Discovery: 

The Montana Supreme Court has made it clear that “[t]he 

purpose of discovery is to promote the ascertainment of truth and the 

ultimate disposition of the lawsuit in accordance therewith.  

Discovery fulfills this purpose by assuring the mutual knowledge of 

all relevant facts gathered by both parties which are essential to 

proper litigation.”  Richardson, 2006 MT 43, ¶ 22, 331 Mont. 231, 

130 P.3d 634 (2006) (citing Massaro v. Dunham, 184 Mont. 400, 

405, 603 P.2d 249, 252 (1979)); see also Hickman v. Taylor, 329 

U.S. 495, 507, 67 S.Ct. 385, 292, 91 L.Ed. 45 (1947).  

Moyers Law P.C.



Fundamental Ethics of Discovery: 

Discovery rules are to be “liberally construed to make all 

relevant facts available to parties in advance of trial and to reduce the 

possibilities of surprise and unfair advantage.”  Richardson, 2006 MT 

43, ¶ 24.  Modern instruments of discovery, together with pretrial 

procedures, “make a trial less a game of blind man’s bluff and more a 

fair contest with the basic issues and facts disclosed to the fullest 

practicable extent.”  Id., ¶ 22; see also United States v. Procter & 

Gamble Co., 356 U.S. 677 (1958). 

Moyers Law P.C.



Fundamental Ethics of Discovery: 

“No longer can the time-honored cry of ‘fishing expedition’ 

serve to preclude a party from inquiring into facts underlying his 

opponent’s case.  Mutual knowledge of all relevant facts gathered by 

both parties is essential to litigation.  To that end, either party may 

compel the other to disgorge whatever facts he has in his possession.”  

Hickman v. Taylor, 329 U.S. 495 (1947). 

Moyers Law P.C.



Punishment to Enforce 

the Ethics: 
When “litigants use willful delay, respond evasively, or disregard 

court discretion as part and parcel of their trial strategy, they must 

suffer the consequences.”  Winslow v. Montana Rail Link, Inc., 2005 

MT 217, 328 Mont. 260, 121 P.3d 506 (quoting Bulen v. Navajo Ref. 

Co., Inc., 2000 MT 222, ¶ 19, 301 Mont. 195, ¶ 19, 9 P.3d 607, ¶ 19).  

Moyers Law P.C.



Preference for Liberal Imposition of Sanctions: 

Upon a party’s failure “to provide information requested in 

accordance with” M. R. Civ. P. 26-36, a district court may impose 

any sanction “listed in Rule 37(b)(2)(A)(i)-(vi)” in addition to, or in 

lieu of, imposing reasonable costs, including attorney fees, or 

“inform[ing] the jury” of a party’s non-compliance. M. R. Civ. P. 

37(c)(1)(C).  M. R. Civ. P. 37(b)-(d) embodies a strong preference 

for liberal imposition of sanctions as necessary and proper to remedy, 

punish, and deter non-compliance with discovery rules and orders.

Montana State University-Bozeman v. Montana First Jud. Dist., 2018 MT 220, 392 

Mont. 458, 426 P.3d 541.  
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Moyers Law P.C.



Sanctions for Discovery Abuse:
Rule 37(b). Failure to Comply with Order.  

(A) An order that the matters regarding which the order was made or any other designated facts 

shall be taken to be established for the purposes of the action in accordance with the claim of the 

party obtaining the order;

(B) An order refusing to allow the disobedient party to support or oppose designated claims or 

defenses, or prohibiting that party from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the 

order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgment 

by default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt 

of court the failure to obey any orders except an order to submit to a physical or mental 

examination;

(E) Where a party has failed to comply with an order under Rule 35(a) requiring that party to 

produce another for examination, such orders as are listed in paragraphs (A), (B), and (C) of this 

subdivision, unless the party failing to comply shows that that party is unable to produce such 

person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party 

failing to obey the order or the attorney advising that party or both to pay the reasonable expenses, 

including attorney's fees, caused by the failure, unless the court finds that the failure was 

substantially justified or that other circumstances make an award of expenses unjust.

Mont. R. Civ. P. 37(d).
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Moyers Law P.C.



Other relief available under 

Rule 37

Moyers Law P.C.



Relief May Include Attorney’s Fees 

15

Rule 37(b)(2)(C) states:

Instead of or in addition to the orders above, the court must 

order the disobedient party, the attorney advising that party, or 

both to pay the reasonable expenses, including attorney fees, 

caused by the failure, unless the failure was substantially 

justified, or other circumstances make an award of expenses 

unjust.  

Mont. R. Civ. P. 37(b)(2)(C); see also Rothing v. Kallestad, 2007 

MT 109, ¶ 48, 337 Mont. 193, 159 P.3d 222.  

Moyers Law P.C.



Other Relief May Include striking counsel’s PHV: 

When an attorney appearing pro hac vice violates “Montana 

law, the Montana Rules of Professional Conduct, Rules for 

Admission to the Bar of Montana, or orders of the court,” the “court 

or agency in which an attorney is appearing pro hac vice” may 

“withdraw its permission for an attorney to appear pro hac vice.” 

Rules for Admission to the Bar of Montana, Pro Hac Vice, Rule 

VI(I).   
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Moyers Law P.C.



Sanctions available 

under Rule 16: 
The district court may issue “any just orders” for violations of its pretrial 

scheduling order, including those authorized by Rule 37(b)(2)(A)(ii) – (vii), 

which are:

(ii)    prohibiting the disobedient party from supporting or opposing 

designated claims or defenses, or from introducing designated 

matters in evidence;

(iii)   striking pleadings in whole or in part;

(iv)   staying further proceedings until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi)   rendering a default judgment against the disobedient party; or

(vii)  treating as contempt of court the failure to obey any order except 

an order to submit to a physical or mental examination.

Mont. R. Civ. P. 37(b)(2)(A)(ii) – (vii).

Moyers Law P.C.



Corporate deponent deposition: 

Rule 30(b)(6) -- Notice or Subpoena Directed to an Organization states:

In its notice or subpoena, a party may name as the deponent a pubic or 

private corporation, a partnership, an association, or a governmental 

agency and must describe with reasonable particularity the matters for 

examination.  The named organization must then designate one or more 

officers, directors, or managing agents, or designate other persons who 

consent to testify on its behalf; and it maya my set out the matters on 

which each person designated will testify. . . . This paragraph (6) does not 

preclude a deposition by any other procedure allowed by these rules.

Mont. R. Civ. P. 30(b)(6).

Moyers Law P.C.



Sanctions for

Rule 30(b)(6) Depositions: 
Rule 37(b)(2):  

Sanctions by court in which action is pending. If a party or an officer, director, or 

managing agent of a party or a person designated under Rule 30(b)(6) or 31(a) to testify 

on behalf of a party fails to obey an order to provide or permit discovery, including an 

order made under subdivision (a) of this rule or Rule 35, or if a party fails to obey an 

order entered under Rule 26(f), the court in which the action is pending may make such 

orders in regard to the failure as are just and among others the following

Mont. R. Civ. P. 37(b)(2).

Also, Rule 37(d):  

(1) In General

(A) Motion; Grounds for Sanctions. The court where the action is pending may, on 

motion, order sanctions if:

(i)        A part or a party’s officer, director or managing agent – a person 

designated under Rule 30(b)(6) or 31(a)(4) – fails, after being served with 

proper notice, to appear for that person’s deposition.

Mont. R. Civ. P. 37(d)(1)(A)(i).



Requirement to Confer Before Filing a Motion: 

(B) Certification.  A motion for sanctions for failing to 

answer or response must include a certification that the 

movant has in good faith conferred or attempted to confer 

with the party failing to act in an effort to obtain the answer 

or response without court action.

Mont. R. Civ. P. 37(d)(1)(B).

Moyers Law P.C.



Questions Outside the NOD: 

If the examining party asks questions outside the scope of the matters 

described in the notice, the general deposition rules govern, so that 

relevant questions may be asked and no special protection is 

conferred on a deponent by virtue of the fact that the deposition was 

noticed under 30(b)(6) ... Rule 30(b)(6) cannot be used to limit what 

is asked of a designated witness at deposition.

Detoy v. City and County of San Francisco, 196 F.R.D. 362, 367 (N.D. 

Cal. 2000).

Moyers Law P.C.



Sanctions for Rule 35 

Medical Examinations 

Moyers Law P.C.



Rule 35 Medical Examinations: 

Rule 35 states:

Order for examination. When the mental or physical condition 

(including the blood group) of a party, or of a person in the custody or 

under the legal control of a party, is in controversy, the court in which 

the action is pending may order the party to submit to a physical or 

mental examination by a suitably licensed or certified examiner or to 

produce for examination the person in the party's custody or legal 

control. The order may be made only on motion for good cause 

shown and upon notice to the person to be examined and to all parties 

and shall specify the time, place, manner, conditions, and scope of the 

examination and the person or persons by whom it is to be made.

Mont. R. Civ. P. 35.

Moyers Law P.C.



Rule 35 Medical Examinations: 

Rule 35 examinations are to be “nonadversarial.”

Mohr v. Dist. Ct. of Fourth Jud. Dist. In & For Missoula Cty., 202 Mont. 423, 660 P

.2d 88 (1983).

Certainly, in an era in which classified advertisements offering expert 

testimony appear commonly in publications addressed to lawyers, the 

adversarial context in which these examinations occur is a reality that 

must be taken into account in determining what procedures best 

accommodate the conflicting interests of the parties in a particular 

case.”

Hegwood v. Montana Fourth Judicial Dist. Court, 2003 MT 200, ¶¶ 7 – 13, 317 

Mont. 30, 75 P.3d 308; Tirado v. Erosa (S.D.N.Y.1994), 158 F.R.D. 294, 298.

Moyers Law P.C.
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Synopsis
Background: Invitee,  who  slipped  and  fell  in  state
college’s  locker  room,  brought  personal  injury  action
against state. Following rendering of judgment in favor of
state  after  jury  trial,  invitee  filed  motion  to  amend
judgment, seeking entry of default judgment on issue of
liability  as  sanction  for  discovery  abuse.  The  District
Court,  Second Judicial  District,  County  of  Silver  Bow,
John W. Whelan, J., denied motion. Invitee appealed.
 

Holdings: The Supreme Court, James C. Nelson, J., held
that:
 
[1] state’s  relevance  objection  to  interrogatory  was  not
asserted in good faith;
 
[2] evidentiary  rule  concerning  subsequent  remedial
measures  did  not  provide  basis  for  state  to  refuse  to
answer interrogatories;
 
[3] interrogatory  that  requested  information  concerning
other  falls  was  not  overly  broad,  oppressive,  or
burdensome;
 
[4] interrogatory  that  contained  three  clauses  counted as
one interrogatory;
 
[5] state’s  response  of  “Not  applicable”  to  request  for
production of documents was not appropriate response;

 
[6] failure  to  respond  to  request  for  production  of
documents constituted abuse of discovery; and
 
[7] discovery abuses warranted sanction of entry of default
judgment as to liability.
 

Reversed and remanded.
 

West Headnotes (19)

[1] Pretrial Procedure Relevancy and materiality
Pretrial Procedure Failure to Answer;  
Sanctions

State’s  relevance  objection  to  invitee’s
interrogatory  that  requested  information
concerning  prior  falls  at  state  college’s  facility
where invitee slipped and fell was not asserted in
good faith,  and,  thus state’s lack of  good faith
supported  invitee’s  request  for  sanctions  in
personal  injury  action;  evidence  of  other  falls
was clearly relevant to issues of whether danger
existed  and  whether  state  had  knowledge  of
danger, state voluntarily referred to another fall
during  pretrial  proceedings,  and  state
acknowledged  that  it  could  be  held  liable  if  it
should  have  anticipated  invitee’s  injury.  Rules
Civ.Proc., Rules 26(b)(1), (g), 33; Rules of Evid.,
Rule 401.

[2] Appeal and Error Failure to Disclose;  
Sanctions
Appeal and Error Relief from Judgment or 
Order

Supreme Court reviews a district court’s decision
regarding the amendment of a judgment, as well
as  a  decision  regarding  the  imposition  of
sanctions  for  alleged  discovery  abuse,  to
determine  whether  the  district  court  abused  its
discretion; in doing so, Supreme Court generally
defers to the district court because it is in the best
position to determine both whether the party in
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question  has  disregarded  the  opponent’s  rights
and which sanctions are most appropriate.

18 Cases that cite this headnote

[3] Pretrial Procedure Discovering truth, 
narrowing issues, and eliminating surprise

Purpose  of  discovery  is  to  promote  the
ascertainment  of  truth  and  the  ultimate
disposition  of  the  lawsuit  in  accordance
therewith;  discovery  fulfills  this  purpose  by
assuring  the  mutual  knowledge  of  all  relevant
facts gathered by both parties which are essential
to proper litigation.

8 Cases that cite this headnote

[4] Pretrial Procedure Nature and purpose

Rule authorizing the use of interrogatories for the
purpose  of  pretrial  discovery  from  an  adverse
party is liberally construed to make all relevant
facts available to parties in advance of trial and
to reduce the possibilities of surprise and unfair
advantage. Rules Civ.Proc., Rule 33.

5 Cases that cite this headnote

[5] Pretrial Procedure Relevancy and materiality
Pretrial Procedure Probable admissibility at 
trial of evidence sought

In  invitee’s  personal  injury  action  that  was
brought against state and arose from slip and fall
in  locker  room  in  state  college’s  facility,
evidentiary  rule  precluding  use  of  evidence  of
subsequent  remedial  measures  for  purpose  of
proving negligence did not provide basis for state
to  refuse  to  answer  interrogatories  concerning
protective measures which state may have taken
to prevent slip-and-fall injuries and information
regarding any changes made to locker room floor
and ventilation system in area of invitee’s  fall;

requested  information  was  highly  relevant  in
determining  whether  state  should  have
anticipated  invitee’s  injury,  and  rule  did  not
preclude  discovery  of  subsequent  remedial
measures.  Rules  Civ.Proc.,  Rules  26(b)(1),  33;
Rules of Evid., Rule 407.

[6] Evidence Feasibility of Precautions

Rule  precluding  the  use  of  evidence  of
subsequent remedial measures for the purpose of
proving  negligence  does  not  preclude  the
admission of such evidence when it is offered for
other purposes, such as proving the feasibility of
precautionary  measures.  Rules  of  Evid.,  Rule
407.

1 Cases that cite this headnote

[7] Pretrial Procedure Probable admissibility at 
trial of evidence sought

Evidentiary rule precluding the use of evidence
of subsequent remedial measures for the purpose
of  proving  negligence  does  not  preclude  the
discovery  of  subsequent  remedial  measures.
Rules Civ.Proc.,  Rule 26(b)(1);  Rules of Evid.,
Rule 407.

[8] Pretrial Procedure Grounds of objection or 
avoiding answer in general

Invitee’s interrogatory that requested from state
information concerning other falls was not overly
broad,  oppressive,  or  burdensome  in  invitee’s
personal  injury  action  that  arose  from slip  and
fall in locker room in state college’s facility; state
was  not  entitled  to  withhold  information
regarding  all  slip-and-fall  accidents  simply
because some of them occurred outside of locker
room,  and  state,  when  it  finally  answered
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interrogatory,  provided  one  page  with  a  few
sentences  summarizing  each  of  the  other  falls.
Rules Civ.Proc., Rules 26(b)(1), 33.

[9] Pretrial Procedure Number, Form, and 
Importance

For  purposes  of  rule  limiting  number  of
interrogatories to 50 and stating that each subpart
is counted as separate interrogatory, interrogatory
that  contained  clauses  requesting  names  of  all
expert  witnesses  to  be  called  at  trial,  subject
matter about which witnesses would testify, and
literature upon which experts would rely counted
as  one  interrogatory,  not  three  separate
interrogatories, in invitee’s personal injury action
that was brought against state and arose from slip
and fall in locker room in state college’s facility.
Rules Civ.Proc., Rule 33(a).

[10] Pretrial Procedure Grounds of objection or 
avoiding answer in general

For  purposes  of  rule  limiting  number  of
interrogatories to 50 and stating that each subpart
is counted as separate interrogatory, recipients of
interrogatories are not entitled to object based on
a selective count of the various clauses contained
in the requests. Rules Civ.Proc., Rule 33(a).

[11] Pretrial Procedure Sufficiency;  option to 
produce business records

State’s response of “Not applicable” to invitee’s
request  for production of writings documenting
other falls at state college’s facility was not an
appropriate  response  under  rule  governing
requests of production of documents in invitee’s
personal  injury  action  that  arose  from slip  and
fall in facility’s locker room; rule required party

to state that request would be accommodated or
to  assert  objection  and  state  reasons  therefore.
Rules Civ.Proc., Rule 34(b).

1 Cases that cite this headnote

[12] Pretrial Procedure Failure to Answer;  
Sanctions

State’s failure to respond to invitee’s request for
production of writings documenting other falls at
state  college’s  facility  constituted  an  abuse  of
discovery,  as  would  support  invitee’s  request
sanctions  in  personal  injury  action  that  arose
from  slip  and  fall  in  facility’s  locker  room;
state’s  response  of  “Not  applicable”  was  not
allowed under discovery rules, state violated trial
court’s  order  that  required  state  to  answer
request, and discovery rules did not impose limit
on  number  of  requests  for  production  of
documents. Rules Civ.Proc., Rules 26, 34(a, b).

[13] Pretrial Procedure Request, notice, or motion
and response or objection

While  parties  are  limited  to  serving  fifty
interrogatories  without  leave  of  the  court,  no
such limit  applies to requests for production of
documents. Rules Civ.Proc., Rules 33(a), 34(b).

[14] Pretrial Procedure Failure to Answer;  
Sanctions
Pretrial Procedure Failure to Comply;  
Sanctions

State’s objection that interrogatories and request
for  production  of  documents  were  vague  and
ambiguous as to whether requested information
concerning  maintenance  records  and  efforts
taken to warn patrons related to precise location
in locker room of state college’s facility where
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invitee fell, locker room itself, or entire facility
did  not  amount  to  good  faith  effort  to  serve
discovery responses, and, thus lack of good faith
effort supported request for sanctions in personal
injury  action;  it  was  simply  unreasonable  to
interpret  requests,  which  stated  “area  of
Plaintiff’s fall,” as possibly seeking information
wholly  unrelated  to  location of  accident.  Rules
Civ.Proc.,  Rules  11,  26(b)(1),  (g),  33,  34(b);
Rules of Prof.Conduct, Rule 3.4(d).

[15] Pretrial Procedure Grounds of objection or 
avoiding answer in general

When  an  interrogatory  can  reasonably  be
interpreted,  in  the  context  of  the  claims  and
defenses  at  issue,  as  seeking  discoverable
information,  the  recipient  of  the  interrogatory
must  interpret  it  that  way rather  than imputing
some meaning to the request which would render
it  vague,  ambiguous,  or  objectionable  in  some
other respect. Rules Civ.Proc., Rule 33.

[16] Pretrial Procedure Default judgment
Pretrial Procedure Dismissal or default 
judgment

State’s discovery abuses, which included failing
to  respond  to  interrogatories  and  requests  for
production of documents concerning other falls
at state college’s facility,  warranted sanction of
entry  of  default  judgment  as  to  liability  in
invitee’s  personal  injury action that  arose from
slip  and  fall  in  facility’s  locker  room;
concealment of evidence of other falls prevented
invitee from assessing merits of state’s proffered
defenses  and  building  her  case-in-chief,  and
remanding case for new trial on issue of liability
would have required invitee to incur unnecessary
expense  of  additional  discovery  and  trial
preparation.  Rules Civ.Proc., Rules 1,  11,  26(b)
(1), (g), 33, 34(a, b).

1 Cases that cite this headnote

[17] Pretrial Procedure Failure to Disclose;  
Sanctions

Supreme Court strictly adheres to the policy that
dilatory discovery actions shall not be dealt with
leniently.

2 Cases that cite this headnote

[18] Pretrial Procedure Failure to Disclose;  
Sanctions

Imposition  of  sanctions  for  failure  to  comply
with discovery procedures is regarded with favor.

5 Cases that cite this headnote

[19] Appeal and Error Failure to Disclose;  
Sanctions
Pretrial Procedure Failure to Disclose;  
Sanctions

Generally, it is up to the trial court, not appellate
court, to decide the proper sanction for discovery
abuse;  however,  there  are  exceptional  cases
where only one sanction can properly address the
conduct at issue.

8 Cases that cite this headnote

Attorneys and Law Firms

**637 For Appellant:  Lee Bruner,  Donald C. Robinson,
Poore Roth & Robinson, Butte, Montana.

For Respondent: Gary L. Walton, Butte, Montana.

Opinion

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4



Richardson v. State, 331 Mont. 231 (2006)

130 P.3d 634, 2006 MT 43

Justice JAMES C. NELSON delivered the Opinion of the
Court.

*232 ¶ 1 Clarice Richardson (Richardson) filed a personal
injury action against the State of Montana (State) in the
District Court of the Second Judicial District, Silver Bow
County. After the jury rendered a defense verdict and the
court entered a Judgment in favor of the State, Richardson
filed a Motion requesting either an amended judgment or
a new trial based on the State’s abuse of the discovery
process.  Alternatively,  Richardson  sought  a  new  trial
based on the District Court’s inconsistent rulings on the
admission  of  evidence  and  argument  regarding
subsequent  remedial  measures.  Richardson now appeals
from the District Court’s denial of the Motion. We reverse
and  *233 remand  for  entry  of  an  order  vacating  the
Judgment in favor of the State, and for entry of default
judgment against the State on the issue of liability, as a
sanction  for  its  abuse  of  the  discovery  process.
Additionally,  we  remand  for  further  proceedings  to
determine damages.
 
¶  2  While  Richardson  presents  several  arguments  on
appeal,  we address  only the following issue,  which we
find  dispositive:  Did  the  District  Court  err  in  denying
Richardson’s Motion to Amend the Judgment based on
the State’s conduct during discovery?
 

FACTUAL AND PROCEDURAL BACKGROUND

¶ 3 On October 26, 2001, Richardson attended a water
aerobics  class  conducted  in  the  pool  at  the  Health,
Physical  Education  and  Recreation  facility  (HPER
facility)  on  the  campus  of  the  Montana  College  of
Technology located in Butte. Richardson was eighty-four
years  old at the time,  and she attended the class  along
with other elderly participants. At the conclusion of the
class, Richardson entered the women’s locker room of the
HPER facility  where  she  fell  on  the  smooth  trowelled
concrete  floor  and  suffered  a  severe  injury  to  her  hip,
requiring  surgical  reconstruction and  months  of
rehabilitation.
 
¶  4  In  the  fall  of  2002,  Richardson  filed  a  Complaint
against the State, which owns and operates the Montana
College of Technology. She alleged,  inter alia, that the
State  had left  the  locker  room floor  in  an  “unrepaired,
unmarked,  dangerous  condition,”  ignoring  the  high
probability that she would be injured as a result; that the

State knew of this danger prior to her fall, but nonetheless
failed to provide a warning or correct the danger; that she
slipped and fell as a result of the State’s failure to correct
this dangerous condition and its failure to provide a **638
warning; and that she suffered a severe injury as a result
of  the  fall.  Upon  these  contentions,  Richardson  sought
recovery for  her  resulting medical  expenses,  as well  as
pain and suffering.
 
¶  5  In  April  of  2003,  Richardson  served  her  first
discovery  requests  on  the  State,  seeking  information
regarding  various  subjects  relevant  to  the  lawsuit.
Following  the  State’s  response,  Richardson  served  her
second  discovery  requests  on  the  State  on  October  2,
2003.  This  included  the  discovery  requests  of  primary
importance in this appeal—an interrogatory and a request
for  production  seeking information  regarding other  slip
and fall accidents at the HPER facility. The other requests
in  this  second  stage  of  discovery  primarily  sought
information regarding any warnings provided by the State
about  the  floor  in  “the  area  of  Plaintiff’s  fall,”  any
protective measures which the State may have taken to
prevent  slip  and  fall  injuries  in  that  *234 area,  and
information regarding the State’s maintenance of the floor
and the ventilation system in that area.
 
¶ 6 The State refused to answer all ten interrogatories in
this second set of discovery requests, repeatedly claiming
that Richardson was seeking irrelevant information, that
the requests were not reasonably calculated to lead to the
discovery of  admissible  evidence,  and that  the  requests
were vague and ambiguous. Further, the State’s counsel
offered  no  legally  recognized  response  to  four  of
Richardson’s  six  requests  for  production.  Rather  than
answering or objecting to these requests, as required by
Rule 34(b), M.R.Civ.P., the State simply labeled them as
“Not applicable,” providing no further explanation.
 
¶ 7 Richardson then sent a letter to the State, requesting
an  adequate  response.  After  the  State  again  refused  to
answer, Richardson filed a Motion to Compel Discovery
in February of 2004, asking the District Court to require
that  the  State  provide  answers,  and  seeking  sanctions
against the State.
 
¶  8  Thereafter,  while  still  withholding  the  information
regarding  other  falls,  the  State  filed  a  Motion  for
Summary  Judgment,  arguing  Richardson  could  not
demonstrate  that  the  State  should  have  anticipated  her
injury. The State also filed a Motion in Limine seeking to
prevent  Richardson  from  making  various  arguments
regarding the  State’s  installation of  “grip  strips”  in  the
HPER facility.  In  its  brief  supporting  this  Motion,  the
State mentioned that it had begun installing “grip strips”
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in  the  HPER  facility  “shortly  before  Richardson’s  fall
following a reported slip  by another  patron.”  The brief
provided no details regarding this incident. Nonetheless,
the State’s counsel continued to withhold the information
regarding other falls, maintaining,  inter alia, that it was
not relevant and not reasonably calculated to lead to the
discovery of admissible evidence.
 
¶ 9 In its brief opposing Richardson’s Motion to Compel
Discovery,  the  State  attacked  Richardson’s  numerous
requests seeking information about “the area of Plaintiff’s
fall,” asserting that the term “area” rendered the requests
too vague and ambiguous to answer. At the hearing on
Richardson’s Motion,  held on April  12, 2004, the State
again  argued  that  the  term  “area”  was  ambiguous.
Additionally, the State continued to contest Richardson’s
requests for information regarding other falls. Eventually,
however, the State’s counsel voluntarily conceded during
his  argument  that  he  could  disclose  the  information
regarding other falls in the women’s locker room.
 
¶ 10 The District Court stated that Richardson’s requests
could  have  been  more  specific,  but  ultimately
characterized  the  conflict  as  a  dispute  over  “little
nuances” and concluded “All the questions have to  *235
be answered. There’s no question about that.” Specifically
addressing  Richardson’s  requests  for  information
regarding other falls in the HPER facility, the court stated
that  this  information  was  discoverable  and  reminded
counsel that a ruling on the admissibility of such evidence
would be made at trial. Finally, in ordering the State to
provide  answers,  the  court  offered  to  consider  any
objections regarding particular  requests  which the State
considered “not answerable.” Despite its previous claims
that Richardson’s requests were “vague and ambiguous,”
the State did not respond to this offer.
 
¶  11  The  next  day,  the  District  Court  issued  an  Order
granting  Richardson’s  Motion  **639 to  Compel
Discovery,  but  denying  her  request  for  sanctions.  This
Order  required  Richardson  to  re-serve  her  discovery
requests  with  “more  clarity,”  but  provided  no  specific
instruction in this regard. Finally, the Order required the
State  to  respond  to  Richardson’s  discovery  requests
within ten days of service.
 
¶  12  On  April  19,  2004,  Richardson  re-served  her
discovery  requests  on  the  State.  In  these  requests,
Richardson  replaced  the  phrase  “the  area  of  Plaintiff’s
fall”  with  “the  women’s  locker  room.”  As  for
Richardson’s  interrogatory  and  request  for  production
seeking information  regarding other  falls,  she re-served
these requests without amending them, in accordance with
the  District  Court’s  comments  prompting  the  State  to

provide the information which Richardson had originally
requested.
 
¶ 13 Richardson received the State’s responses on May 7,
2004. This time,  the State provided answers to most  of
Richardson’s requests. However, in direct violation of the
District  Court’s  Order,  the  State  did  not  answer
Richardson’s  interrogatory  and  request  for  production
seeking  information  regarding  other  falls  in  the  HPER
facility. Once again, Richardson’s counsel contacted the
State’s counsel, seeking answers. While still withholding
the information regarding other falls, in violation of the
court’s Order, the State filed a Motion on May 11, 2004,
asking  the  court  to  exclude  evidence  and  argument
regarding  other  falls.  In  its  supporting  brief,  the  State
asked that the court grant this Motion because, inter alia,
Richardson’s expert had not tested the other areas of the
locker room floor where other women had fallen. On May
12,  2004,  Richardson  filed  her  Preliminary  Pre-trial
Conference  Brief,  informing  the  District  Court  that  the
State  had  not  yet  responded  to  her  discovery  requests
regarding other falls.
 
¶  14 Then,  on May 13,  2004,  over  seven months after
Richardson’s  initial  request,  over  two  months  after
discovery had closed, and a mere eleven days before trial,
Richardson finally received a response to her originally
submitted interrogatory and request for production  *236
regarding other falls at the HPER facility. This response
disclosed that in addition to Richardson’s fall, eight other
falls had occurred in the HPER facility during the several
years previous and subsequent to Richardson’s fall. Five
of  these  falls  occurred  in  the  women’s  locker  room,
resulting in hip and back injuries, among others.
 
¶ 15 Along with a brief description of these eight other
falls and the resulting injuries, the State provided seven
incident reports. Richardson informed the District Court
that  “[t]he  documents  provided  were  poor  copies,  and
legible copies had to then be requested of the State further
consuming precious days before trial.” The State does not
contest this assertion. Moreover, the State’s description of
one  of  the  incidents  was  inaccurate.  Dorothy
Honeychurch  slipped  and  fell  on  the  smooth  trowelled
concrete  floor  of  the women’s  locker  room less  than a
month before Richardson’s accident.  The State reported
that Honeychurch claimed to have “slipped on a rubber
mat.”  However,  the  incident  report  states  that  she
“stepped off the mat a couple of steps” before she slipped
and fell.
 
¶ 16 Another one of the women who slipped and fell in
the locker room was Maire Pearson, the instructor of the
water  aerobics  class.  Her  fall  occurred  just  nine  days
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before Richardson’s fall. As a result, Pearson filled out an
incident  report  explaining the circumstances  of  her  fall
and stating that she had injured her back. However, at her
deposition Pearson testified that she did not know of any
other  falls  which  resulted  in  injury,  other  than
Richardson’s.
 
¶ 17 The District Court held a four day trial beginning on
May  24,  2004.  Evidence  regarding  other  falls  was
admitted and discussed at length. By a vote of eight to
four, the jury found that the State was not negligent. After
the District Court rendered its Judgment in favor of the
State, Richardson filed a Motion requesting that the court
amend the Judgment by entering a default judgment on
the issue of liability against the State, as a sanction for its
discovery  abuse.  Alternatively,  Richardson  requested  a
new  trial  based  on  the  State’s  discovery  abuse.
Richardson also sought a new trial based on the District
Court’s inconsistent rulings on the admission of evidence
and  argument  regarding  **640 subsequent  remedial
measures. The District Court denied Richardson’s Motion
in its entirety.
 
¶ 18 On appeal, Richardson argues that the District Court
should  have granted  the  Motion  by imposing  a  default
judgment  against  the  State.  Alternatively,  Richardson
argues  for  a  new  trial  with  sufficient  time  for  further
discovery. Finally, Richardson also argues for a new trial
based  on  the  District  Court’s  inconsistent  rulings
regarding the issue of subsequent remedial measures. We
need not address the latter two  *237 arguments because,
as explained below, the State’s discovery abuses warrant
imposition of a default judgment on the issue of liability.
 

DISCUSSION

¶  19  Did  the  District  Court  err  in  denying
Richardson’s Motion to Amend the Judgment based
on the State’s conduct during discovery?
 
[1] ¶ 20 Richardson argues that  the State’s objections to
her discovery requests were without merit and were not
made in good faith. Further, Richardson argues that this
discovery  abuse  put  her  at  a  severe  disadvantage.  She
notes  that  when  this  information  was  finally  disclosed
eleven days before trial, her counsel and her experts did
not have time to adequately investigate the circumstances
surrounding  the  other  falls.  As  a  result,  Richardson
argues, she was not able to properly prepare for trial and
the State unfairly benefited by delaying discovery of this

information.  Thus,  Richardson  argues  that  the  State’s
conduct  was  an  abuse  of  the  discovery  process  which
warranted  the  imposition  of  a  default  judgment  on  the
issue of liability. In response, the State asks that we defer
to the District Court’s ruling, arguing that the court did
not abuse its discretion in denying Richardson’s Motion
to Amend the Judgment. However, the State provides no
explanation  as  to  how  its  objections  to  Richardson’s
discovery requests could have been proper.
 
[2] ¶ 21 We review a district court’s decision regarding the
amendment of a judgment, as well as a decision regarding
the imposition of sanctions for alleged discovery abuse, to
determine whether the court abused its discretion.  Estate
of Nielsen v. Pardis   (1994), 265 Mont. 470, 478, 878 P.2d
234, 238; Schuff v. A.T. Klemens & Son,   2000 MT 357, ¶
26, 303 Mont. 274, ¶ 26, 16 P.3d 1002, ¶ 26. In doing so,
we generally defer to the district court because it is in the
best  position  to  determine  both  whether  the  party  in
question has disregarded the opponent’s rights, and which
sanctions  are  most  appropriate.  Delaware  v.  K–
Decorators, Inc.,   1999 MT 13, ¶ 86, 293 Mont. 97, ¶ 86,
973 P.2d 818, ¶ 86 (citing  McKenzie v. Scheeler   (1997),
285 Mont. 500, 506, 949 P.2d 1168, 1172).
 
[3] ¶  22  “The  purpose  of  discovery  is  to  promote  the
ascertainment of truth and the ultimate disposition of the
lawsuit  in  accordance  therewith.  Discovery  fulfills  this
purpose by assuring the mutual knowledge of all relevant
facts  gathered  by  both  parties  which  are  essential  to
proper litigation.” Massaro v. Dunham   (1979), 184 Mont.
400, 405, 603 P.2d 249, 252 (citing  Hickman v. Taylor
(1947), 329 U.S. 495, 507, 67 S.Ct. 385, 392, 91 L.Ed.
451). Modern  instruments  of  discovery,  together  *238
with pre-trial  procedures,  “make  a  trial  less  a  game of
blindman’s  buff  and more a fair  contest  with the basic
issues  and  facts  disclosed  to  the  fullest  practicable
extent.”  United States v. Procter & Gamble Co.   (1958),
356 U.S. 677, 682, 78 S.Ct. 983, 986–87, 2 L.Ed.2d 1077
(citing Hickman,   329 U.S. at 501, 67 S.Ct. at 388–89).
 
¶  23 The record before this  Court clearly demonstrates
that the State improperly concealed the evidence of other
falls until the eve of trial by asserting baseless objections
in  response  to  Richardson’s  second  set  of  discovery
requests. This evidence was highly relevant and probative
in the case, and it ultimately became a focal point of the
trial.  Further  compounding  this  impropriety,  the  State
aggressively pressed the advantage which it gained by this
belated  disclosure,  repeatedly  exploiting  Richardson’s
lack  of  knowledge  regarding  the  other  falls  and  her
inability to properly investigate and develop that evidence
for trial. In short, the State’s actions directly contravened
the  express  purpose  of  discovery  and  severely

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7



Richardson v. State, 331 Mont. 231 (2006)

130 P.3d 634, 2006 MT 43

undermined the integrity of the litigation.
 
**641 [4] ¶ 24 Rule 26(b)(1), M.R.Civ.P., provides:

Parties may obtain discovery regarding any matter, not
privileged,  which  is  relevant  to  the  subject  matter
involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to
the claim or defense of any other party, including the
existence,  description,  nature,  custody,  condition  and
location  of  any  books,  documents,  or  other  tangible
things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground
for  objection  that  the  information  sought  will  be
inadmissible  at  the  trial  if  the  information  sought
appears reasonably calculated to lead to the discovery
of admissible evidence.

Rule 33, M.R.Civ.P., authorizes the use of interrogatories
for  the  purpose  of  pre-trial  discovery  from an  adverse
party. This rule is liberally construed to make all relevant
facts available to parties in advance of trial and to reduce
the possibilities of surprise and unfair advantage. Perdue
v.  Gagnon Farms, Inc.,   2003 MT 47, ¶ 15,  314 Mont.
303, ¶ 15, 65 P.3d 570, ¶ 15 (citing  Eagle Ridge Ranch
Ltd. Partnership v.  Park County   (1997), 283 Mont.  62,
66, 938 P.2d 1342, 1344).
 
¶ 25 Richardson submitted the following interrogatory in
her second discovery requests:

INTERROGATORY No. 26: Please identify any other
falls  occurring  anywhere  in  the  HPER  facility
occurring at any time up to the date of these requests,
including the date, location, identity of the victim, and
injuries sustained in the fall.

*239 Given the nature of Richardson’s claim against the
State, the information she sought regarding other falls was
clearly relevant in this case. Her Complaint alleged, inter
alia, that the State “was aware of the dangerous condition
of the floor in the area where Plaintiff fell but did nothing
to warn Plaintiff  or  correct  the known danger.”  As the
State acknowledged in its Motion for Summary Judgment,
one of  the  primary  issues  in  the  case  was whether  the
State should have anticipated her injury. The State quoted
our  holding  in  another  case  involving  a  slip  and  fall
accident:

The possessor of the premises is not liable to persons
foreseeably  upon  the  premises  for  physical  harm
caused  to  them  by  any  activity  or  condition  on  the
premises whose danger is known or obvious to them,
unless the possessor should anticipate the harm despite
such knowledge or obviousness.

Richardson  v.  Corvallis  Pub.  School  Dist.   (1997),  286
Mont. 309, 321, 950 P.2d 748, 755–56 (emphasis added).

 
¶  26  Our  decision  in  Kissock  v.  Butte  Convalescent
Center,   1999 MT 322, 297 Mont.  307, 992 P.2d 1271,
another  case  involving  a  slip  and  fall  accident,  clearly
demonstrates  that  the  information  Richardson  sought
regarding other falls was not only relevant, but potentially
admissible at trial. In Kissock we observed that “although
evidence  of  prior  accidents  is  not  admissible  for  the
purpose  of  proving  negligence,  such  evidence  is
nevertheless admissible to show the existence of a danger
or defect and notice or knowledge thereof.” Kissock, ¶ 15
(citing  Runkle v. Burlington Northern   (1980), 188 Mont.
286,  292,  613  P.2d  982,  986; Schmidt  v.  Washington
Contractors Group, Inc.,   1998 MT 194, ¶ 25, 290 Mont.
276,  ¶  25,  964  P.2d  34,  ¶  25). We  also  stated  that
“[e]vidence  of  prior,  similar  accidents  can  have
significant probative force bearing upon the question of
the reasonableness of defendant’s conduct.” Kissock, ¶ 16.
 
¶ 27 We note that  the State’s counsel in this case also
represented  the  defendant  in  Kissock, unsuccessfully
arguing  that  the  trial  court  had  properly  excluded
evidence  of  another  slip  and  fall  accident.  Despite  our
holdings  in  Kissock, counsel  refused  to  disclose  the
information regarding other falls, claiming, inter alia, that
it was “irrelevant and not reasonably calculated to lead to
the discovery of admissible evidence.”
 
¶ 28  Rule 401, M.R.Evid.,  defines relevant evidence as
“evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the
action more probable or less probable than it would be
without  the  evidence.”  This  rule,  together  *240 with
Richardson and  Kissock,demonstrates  **642 the
impropriety  of  the  State’s  relevance  objection.  The
evidence of other falls was clearly relevant to the issues of
whether a danger did in fact exist, whether the State had
knowledge of the danger, whether the State’s conduct was
reasonable in light of any such knowledge, and whether
the State should have anticipated Richardson’s injury.
 
¶ 29 Even if the State’s counsel believed in good faith that
the evidence of other falls would not be admitted at trial,
the State was not entitled to conceal it under the guise of a
relevance objection and thereby deprive Richardson of the
opportunity  to  evaluate  the  evidence  and  determine
whether to seek its admission. Moreover, the State was
not  entitled  to  preempt  the  District  Court’s  discretion
regarding the admission of such evidence. Yet, the State
attempted to do so, despite the fact that it cited Kissock in
a pre-trial Motion for the proposition that district courts
have  “broad  discretion  regarding  the  admission  of
evidence of other falls.” See Kissock, ¶ 14.
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¶ 30 Rule 26(b)(1), M.R.Civ.P., states “[i]t is not ground
for  objection  that  the  information  sought  will  be
inadmissible at the trial if the information sought appears
reasonably  calculated  to  lead  to  the  discovery  of
admissible  evidence.”  Here,  the  evidence  of  other  falls
clearly  could  have  led  to  the  discovery  of  admissible
evidence—i.e.,  it  would  have  provided  Richardson  the
identity of other individuals who had fallen and therefore
could have provided relevant testimony. We find no merit
in the State’s objection that the evidence of other falls was
not  reasonably  calculated  to  lead  to  the  discovery  of
admissible evidence.
 
¶ 31 Perhaps the clearest indication of the impropriety of
the relevance objection came directly from the State itself.
Before  the  hearing  on  Richardson’s  Motion  to  Compel
Discovery, the State filed a Motion seeking, inter alia, to
prevent  Richardson  from  making  various  arguments
regarding the  State’s  installation of  “grip  strips”  in  the
HPER facility. In its supporting brief, the State noted that
it had begun installing “grip strips” in the HPER facility
“shortly before Richardson’s fall following a reported slip
by  another  patron.”  The  brief  provided  no  details
regarding  this  incident.  However,  the  fact  that  this
incident was significant enough to warrant a place in the
State’s brief demonstrates both that the evidence of other
falls  was  indeed  relevant,  and  that  the  State  saw  the
evidence as relevant. Nonetheless, the State continued to
withhold  the  information  regarding  other  falls,
maintaining that  it  was not relevant and not reasonably
calculated to lead to the discovery of admissible evidence.
 
¶ 32 Given the States voluntary reference to another fall
during the  *241 pre-trial  proceedings, together with the
State’s acknowledgment that it could be held liable if it
should have anticipated Richardson’s  injury,  as  well  as
counsel’s direct involvement in Kissock wherein we held
that  evidence  of  other  falls  is  admissible  for  certain
purposes,1 we  can  only  conclude  that  the  relevance
objection was not asserted in good faith. This conclusion
is reinforced by the fact that the State, in its brief before
this Court, does not even attempt to justify its objection
that  the evidence of  other  falls  was “irrelevant and not
reasonably  calculated  to  lead  to  the  discovery  of
admissible evidence.”
 
[5] ¶ 33 In response to four of Richardson’s remaining nine
interrogatories,  the  State  asserted  this  same  objection.
These  interrogatories  sought,  inter  alia, information
regarding any protective measures which the State may
have  taken  to  prevent  slip  and  fall  injuries,  and
information regarding any changes made to the floor and
the ventilation system in the area of Richardson’s fall.
 

¶  34  For  example,  Richardson  submitted  the  following
interrogatory:  “Please  identify  any  protective  measures
taken prior to, or after Plaintiff’s fall to prevent injuries
from  slipping  on  the  floor,  including  the  date  of
commencement of the actions to institute the protective
measures, the date of completion of said project,  and a
detailed description of the actions taken.” In response, the
State **643 again refused to provide an answer, claiming
that  the  information  sought  was  “irrelevant  and  not
reasonably  calculated  to  lead  to  the  discovery  of
admissible evidence.”
 
[6] [7] ¶ 35 Of course, information regarding any protective
measures the State may have taken to prevent slip and fall
accidents was highly relevant in determining whether the
State should have anticipated Richardson’s injury. Indeed,
the State’s installation of “grip strips” in certain areas of
the women’s locker room was discussed at length during
the  trial.  We  note  that  the  State  was  entitled  to  argue
against the admission of evidence of subsequent remedial
measures at trial pursuant to Rule 407, M.R.Evid., which
precludes  the  use  of  such  evidence  for  the  purpose  of
proving negligence. However, this rule does not preclude
the  admission  of  such  evidence  when  it  is  offered  for
other  purposes,  such  as  proving  the  feasibility  of
precautionary  measures.  More  importantly,  this
evidentiary  rule  does  not  preclude  the  discovery  of
subsequent  remedial  measures.  Accordingly,  the  State
was not  *242 entitled  to  withhold  relevant  evidence of
subsequent remedial measures during discovery pursuant
to Rule 407, M.R.Evid.
 
¶ 36 We conclude that the State’s repeated claim that the
information  sought  was  “irrelevant  and  not  reasonably
calculated  to  lead  to  the  discovery  of  admissible
evidence”  was  a  plain  abuse  of  the  discovery  process.
Moreover, the indefensible nature of these objections is
underscored by the fact that the State provides this Court
with no  explanation  as  to  how any of  these  objections
could have been meritorious.
 
[8] ¶ 37 In refusing to answer Richardson’s interrogatory
seeking information regarding other falls,  the State also
claimed  “this  interrogatory  is  overly  broad,  oppressive
and burdensome.” We find no support for this objection in
the  record.  When  the  State  finally  answered  this
interrogatory, it provided one page with a few sentences
summarizing each of the other falls. As these summaries
were  merely  a  brief  recitation  of  the  information
contained in the incident reports, it appears that the State
was  not  burdened  with  any  extensive  investigation  or
compilation work in providing the information.  Further,
the  State  provides  no  explanation  as  to  how  the
preparation  of  these  summaries  could  possibly  be
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considered “oppressive and burdensome.”
 
¶  38 Nor does the State  explain how this  interrogatory
was “overly broad.” We note that during the hearing on
Richardson’s  Motion  to  Compel  Discovery  the  State
seemed  to  suggest  that  Richardson’s  interrogatory  was
overly broad because it sought information regarding falls
throughout  the  HPER  facility,  not  just  falls  in  the
women’s locker room. Of course, the State was entitled to
seek exclusion, for certain purposes, of any falls  which
occurred  under  circumstances  different  than  those  of
Richardson’s fall. However, the State was not entitled to
withhold  the  information  regarding  all  slip  and  fall
accidents simply because some of them occurred outside
the women’s locker room.
 
[9] ¶ 39 Finally, the State refused to provide information
regarding other falls based on its claim that Richardson
had exceeded the number of interrogatories which may be
served without leave of the court. The State also asserted
this  objection  in  refusing  to  answer  three  other
interrogatories  which  sought  information  regarding  any
protective  measures  the  State  may  have  taken,  any
warnings the State may have provided, and any changes
made to the floor or ventilation system in the locker room
since its original construction.
 
¶ 40 Rule 33(a), M.R.Civ.P., provides:

Unless otherwise ordered or stipulated, no party may
serve  on  *243 any  other  party  more  than  50
interrogatories in the aggregate. Each subpart shall be
counted  as  a  separate  interrogatory.  Additional
interrogatories may be submitted for good cause only
by leave of court.

In opposing Richardson’s Motion to Compel Discovery,
the State asserted that based on the number of subparts in
Richardson’s  interrogatories,  “beginning  with
Interrogatory No. 23, Richardson had exceeded the fifty
interrogatory limitation.” However, the State provided no
explanation as to how it  had determined the number of
subparts  in  Richardson’s  interrogatories.  Nor  does  the
State  provide  any  such  explanation  on  appeal.  **644
Having  examined  Richardson’s  interrogatories,  we  find
no basis for this objection.
 
¶ 41 Richardson’s first discovery request contained a set
of interrogatories which her counsel numbered from one
to sixteen. Richardson’s counsel numbered her second set
of interrogatories from seventeen to twenty-six. Several of
the interrogatories in Richardson’s first discovery requests
contained  two  sentences,  while  two  of  these
interrogatories contained three sentences. However, even
if  we  count  each  sentence  in  all  these  requests  as  a

separate  interrogatory,2 Richardson  did  not  exceed fifty
interrogatories.
 
¶ 42 It appears that the State may have counted separate
clauses  within  the  interrogatories  as  “subparts,”  and
therefore, separate interrogatories. For example, the State
may have counted Richardson’s request for the names of
all expert witnesses to be called at trial, the subject matter
about which the witnesses would testify, and the literature
upon  which  the  experts  would  rely,  as  three  separate
interrogatories.  However,  this  interrogatory  was  merely
one sentence with multiple clauses, as were nearly all of
Richardson’s requests.
 
[10] ¶ 43 While Rule 33(a), M.R.Civ.P., does not define the
term “subpart,” common sense dictates that one sentence
containing three clauses does not constitute three separate
interrogatories.  Moreover,  only a selective count  of the
different  clauses  in  Richardson’s  interrogatories  would
support the State’s objection. Richardson’s first discovery
requests  included over fifty clauses in  roughly her first
twelve interrogatories alone. Yet, the State did not assert
that  she  had  exceeded  fifty  interrogatories  until  the
request which she designated as “Interrogatory No. 23.”
Needless  to  say,  recipients  of  interrogatories  are  not
entitled to object based on a selective count of the various
*244 clauses contained in the requests.
 
¶ 44 We note that the District Court implicitly rejected the
State’s  claim  that  Richardson  had  exceeded  fifty
interrogatories.  The  State  asserted  this  objection  in  its
brief  opposing  Richardson’s  Motion  to  Compel
Discovery.  However,  the  court  ordered  the  State  to
answer  Richardson’s  requests  without  addressing  the
objection.  Similarly,  we  conclude  that  the  State’s
objection  was  without  merit,  and  was  an  abuse  of
discovery.
 
[11] [12] ¶  45  In  addition  to  her  interrogatory  seeking
information regarding other falls, Richardson served the
State with a request for production seeking any writings
documenting  these  falls.  Although  possessing  at  least
seven incident reports documenting other falls, the State
merely  answered  “Not  applicable,”  providing  no
explanation  for  this  response.  The  State  provided  the
same response to  four  of  Richardson’s  six  requests  for
production.  However,  the  Montana  Rules  of  Civil
Procedure do not allow for such a response.
 
¶ 46  Rule 34(a),  M.R.Civ.P.,  provides that a party may
utilize  requests  for  production to  facilitate  discovery of
documents, in accordance with the scope of discovery as
specified  in  Rule  26(b),  M.R.Civ.P.  Rule  34(b),
M.R.Civ.P., requires that a party served with a request for
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production must either state that it will accommodate the
request,  or  assert  an  objection  and  state  the  reason
therefore. Here, the State did neither. In addition to this
violation  of  Rule  34(b),  M.R.Civ.P.,  the  State  also
violated the District Court’s subsequent Order requiring
the State to answer Richardson’s requests. Then, after one
more  prompting  by  Richardson’s  counsel,  the  State
delayed  disclosure  again  before  finally  providing  the
incident reports eleven days before trial.
 
[13] ¶ 47 On appeal, the State provides no explanation for
its violation of  Rule 34(b), M.R.Civ.P. Given the State’s
purported belief  that  Richardson had improperly served
more than fifty interrogatories, perhaps the State believed
that  it  could  simply  stop  answering  her  requests  for
production as well. However, while parties are limited to
serving fifty interrogatories without leave of the court, no
such limit applies to requests for production. Given this
plain and repeated violation of  Rule 34(b),  M.R.Civ.P.,
and the State’s failure  **645 to justify these violations,
we  conclude  that  the  State’s  conduct  was  an  abuse  of
discovery.
 
[14] ¶  48  The  State  did  object  to  one  of  Richardson’s
requests  for  production.  This  request  stated:  “Please
produce  a  true  and  correct  copy  of  any  maintenance
records relating to the area of Plaintiff’s fall for the five
years  prior  to  Plaintiff’s  fall.”  In  response,  the  State
claimed that this request was “vague and ambiguous,” and
that it *245 sought information that was not relevant and
not  reasonably  calculated  to  lead  to  the  discovery  of
admissible evidence. The State also asserted this “vague
and  ambiguous”  objection  in  response  to  six  of
Richardson’s ten interrogatories, including the following
two: (1) “Please identify any efforts taken to warn patrons
or the public of the potential for slip hazards in the area of
Plaintiff’s  fall.”;  and (2)  “Please  identify  any warnings
provided at the time of, or after Plaintiff’s fall intended to
prevent injuries from slipping on the floor in the area of
Plaintiff’s fall.”
 
¶ 49 In its brief opposing Richardson’s Motion to Compel
Discovery, the State asked the District Court to sustain its
“vague and ambiguous” objections, arguing:

The  State’s  objection  was  based  on  its  inability  to
determine  whether  Richardson  intended  the  word
“area” in  the discovery requests  to  be limited  to  the
precise location in the locker room where Richardson
allegedly  fell,  the  locker  room  itself  or  whether
Richardson  sought  discovery  concerning  the  entire
facility....  [I]f  the  State  interpreted  area  to  mean  the
entire  facility,  then  the  discovery  seeks  information
wholly  unrelated  to  the  location  of  Richardson’s

accident  and  which  is  not  relevant  to  the  issue  of
whether  the  floor  in  the  women’s  locker  room  is
unreasonably  dangerous.  Because Richardson did  not
define the term and because she used it where it could
have  several  different  meanings,  the  State  had  no
choice but to assert its vague and ambiguous objection.

Indeed,  the  term  “area,”  standing  alone,  could  have
“several different meanings.” However, the term was not
standing  alone  in  Richardson’s  discovery  requests.
Richardson  sought  information  regarding  the  “area  of
Plaintiff’s  fall.”  Further,  the  phrase  “area  of  Plaintiff’s
fall” was used in the context of a slip and fall case.
 
¶ 50 We wholeheartedly disagree with the State’s claim
that  it  “had  no  choice  but  to  assert  its  vague  and
ambiguous  objection.”  In  reality,  the  State  could  have
chosen to cooperate  and facilitate  discovery by reading
the  term “area”  in  context.  Instead,  however,  the  State
inserted  artificial  ambiguity  into  the  term  and  thereby
refused to provide answers. Moreover, the State’s strained
interpretation of the term “area” is clearly disingenuous
given  that  one  of  the  State’s  own  prior  interrogatories
served on Richardson  sought  information  regarding  the
“areas” involved in the accident.
 
¶  51  We  note  that  when  Richardson  re-served  her
discovery  requests  on  the  State  following  the  District
Court’s Order granting her Motion to Compel Discovery,
she amended them by replacing the phrase “the *246 area
of Plaintiff’s fall” with “the women’s locker room.” We
can detect  no difference in  clarity  between the original
requests  and  the  amended  requests.  In  fact,  the  phrase
“the  women’s  locker  room”  could  be  interpreted  as  a
broader area than “the area of Plaintiff’s fall.” Yet,  the
State  answered  the  amended  requests  pursuant  to  the
District Court’s Order.
 
[15] ¶ 52 We conclude that it was simply unreasonable to
interpret Richardson’s requests for information regarding
“the  area  of  Plaintiff’s  fall”  as  possibly  seeking
“information  wholly  unrelated  to  the  location  of
Richardson’s accident.” Thus, the State was not entitled to
withhold relevant evidence based upon this interpretation.
When an interrogatory can reasonably be interpreted, in
the context of the claims and defenses at issue, as seeking
discoverable  information,  the  recipient  of  the
interrogatory  must  interpret  it  that  way  rather  than
imputing  some  meaning  to  the  request  which  would
render  it  vague,  ambiguous,  or  objectionable  in  some
other respect. If litigants were allowed to do otherwise,
the  discovery  process  would  not  serve  its  purpose.
Discovery  rules  can  not  possibly  be  written  with  the
precision  necessary  to  specify  what  information  is
discoverable in  **646 every type of case. Hence,  these
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rules are written in general terms, imposing a broad duty
of  disclosure.  Moreover,  the  Montana  Rules  of  Civil
Procedure require a good faith effort in serving discovery
responses.  See Rules 11 and  26(g), M.R.Civ.P.3 Simply
put,  recipients  of  discovery  requests  are  not  entitled  to
indulge in such unrealistic interpretation as the State did
here.
 
¶  53  While  the  State’s  objections  to  Richardson’s
discovery requests were an abuse of discovery, the State’s
subsequent  conduct was particularly  egregious.  Prior  to
the  hearing  on  Richardson’s  Motion  to  Compel
Discovery,  the  State  filed  a  Motion  for  Summary
Judgment. As noted above, the State acknowledged in this
Motion  that  it  could  be  found  liable  if  it  should  have
anticipated  Richardson’s  injury.  However,  the  State
argued that it was entitled to summary judgment because
Richardson could not  demonstrate that the State should
have  anticipated  her  injury.  The  State  was  still
withholding the evidence of other falls at this point and
thus Richardson was forced to defend against the Motion
without the benefit of that information. As the evidence of
other falls was highly relevant to the issue of whether the
*247 State should have anticipated Richardson’s injury, it
is clear that the State was exploiting Richardson’s lack of
knowledge regarding this evidence.
 
¶ 54 Thereafter, the State further exploited Richardson’s
lack of  knowledge regarding the other  falls  by filing a
Motion in Limine seeking to exclude that evidence before
ever  disclosing  it  to  Richardson.  Even  worse  than  this
preemptive tactic, however, was the State’s argument, in
its brief supporting the Motion, that the evidence of other
falls should be excluded because Richardson’s expert had
not tested the areas of the locker room floor where other
women  had  fallen.  Of  course,  without  the  information
regarding  the  other  falls,  Richardson  was  denied  the
opportunity  to  have  her  expert  investigate  them.
Incredibly, when it filed this Motion, the State was still in
violation  of  the  District  Court’s  Order  granting
Richardson’s Motion to Compel Discovery.
 
¶ 55 Before discussing the issue of sanctions,  we must
note that the State’s conduct undermined the chances of
settlement. Without the information regarding other falls,
Richardson was unable to fully evaluate the merits of her
claim.  Placing  a  litigant  in  this  situation  substantially
reduces the chances of settlement. This is of significant
importance because, as we have observed:

“The law favors compromises. This is especially true in
tort actions, not only because they relieve the labors of
courts, and avoid expense, but also because, where the
parties agree between themselves upon a settlement of

the  claim,  the  result  reached  is  frequently  a  more
equitable  adjustment  than  is  possible  to  be  had  in  a
court of law.”

Durden v. Hydro Flame Corp.,   1999 MT 186, ¶ 20, 295
Mont. 318, ¶ 20, 983 P.2d 943, ¶ 20 (quoting  Black v.
Martin   (1930), 88 Mont. 256, 269–70, 292 P. 577, 581).
Thus, when the State withheld the evidence of other falls,
it  undermined the litigation by reducing the chances of
settlement.
 
[16] [17] [18] ¶ 56 This Court strictly adheres to the policy that
dilatory  discovery  actions  shall  not  be  dealt  with
leniently.  Morris v. Big Sky Thoroughbred Farms,   1998
MT 229, ¶ 13, 291 Mont. 32, ¶ 13, 965 P.2d 890, ¶ 13
(citing Owen v. F.A. Buttrey Co.   (1981), 192 Mont. 274,
278,  627 P.2d 1233,  1235). As we have  said,  the  trial
courts, and this Court on review, must remain intent upon
punishing transgressors rather than patiently encouraging
their cooperation. Morris,   ¶ 13 (citing Owen,   192 Mont. at
278,  627 P.2d at  1235). Accordingly,  the imposition of
sanctions for failure to comply with discovery procedures
is  regarded  with  favor.  Schuff, ¶  71  (citing  *248
McKenzie,   285 Mont. at 506, 949 P.2d at 1172). “It is,
after all, a maxim of our rules of discovery that the price
for  dishonesty  must  be  made  unbearable  to  thwart  the
inevitable  temptation  that  zealous  advocacy  inspires.”
Schuff, ¶  71  (citing  generally  Eisenmenger  v.  Ethicon,
Inc.   (1994), 264 Mont. 393, 406, 871 P.2d 1313, 1321;
Owen,   192 Mont. at 280, 627 P.2d at 1236).
 
**647 ¶ 57 We have adopted this policy of intolerance
regarding discovery abuse pursuant to our “concern over
crowded  dockets  and  the  need  to  maintain  fair  and
efficient  judicial  administration  of  pending  cases.”
Delaware, ¶ 87 (citing McKenzie,   285 Mont. at 506, 949
P.2d at 1171). As we have observed:

“Litigants  who  are  willful  in  halting  the  discovery
process act in opposition to the authority of the court
and cause impermissible prejudice to their opponents. It
is even more important to note, in this era of crowded
dockets,  that  they  also  deprive  other  litigants  of  an
opportunity  to  use  the  courts  as  a  serious  dispute-
settlement mechanism.”

First Bank (N.A.)–Billings v. Heidema   (1986), 219 Mont.
373, 376, 711 P.2d 1384, 1386 (quoting G–K Properties
v.  Redevelopment  Agency  of  City  of  San  Jose   (9th
Cir.1978), 577 F.2d 645, 647).
 
¶ 58 We have held that some discovery abuses warrant
imposition of a default judgment on the issue of liability.
In Schuff, we affirmed the district court’s imposition of a
default  judgment  against  the  defendant  on  the  issue  of
liability, as a sanction for discovery abuses. Schuff, ¶ 82.
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In  doing  so,  we  noted  that  the  defendant’s  inadequate
discovery  responses  prohibited  the  plaintiff  from
conducting meaningful follow-up discovery. Schuff, ¶ 78.
In  Culbertson–Froid–Bainville Health Care Corp. v. JP
Stevens  & Co.  Inc.,   2005 MT 254,  329 Mont.  38,  122
P.3d 431, we also affirmed the district court’s imposition
of a default judgment against the defendant on the issue of
liability, as a sanction for discovery abuse. Culbertson, ¶
21.  In  doing  so,  we  noted  that  the  defendant’s
unresponsiveness during discovery prevented the plaintiff
from assessing the merits of the proffered defenses and
building  its  case-in-chief,  forcing  the  plaintiff  to  incur
mounting litigation costs while proceeding under a cloud
of uncertainty. Culbertson, ¶ 18 (citing Patterson v. State,
Dept. of Justice,   2002 MT 97, ¶ 21, 309 Mont. 381, ¶ 21,
46  P.3d  642,  ¶  21) (“Common  sense  and  fundamental
fairness suggest that no party should be forced to proceed
under such a ‘cloud of uncertainty.’ ”).
 
¶ 59 Here, the effects of the State’s conduct were similar
to  the  prejudice  which  we  observed  in  Schuff and
Culbertson. The State’s concealment of the evidence of
other  falls  prevented  Richardson  from  assessing  the
merits of the State’s proffered defenses and building her
*249 case-in-chief.  Additionally,  the  State’s  belated
disclosure  prevented  Richardson  from  conducting
meaningful follow-up discovery in time for trial.
 
¶ 60 The State emphasizes the fact that Richardson did
not seek a continuance in order to further prepare, despite
the  District  Court’s  offer  to  postpone  the  trial  for  one
month. However, it was the State’s improper concealment
of  evidence  which  directly  caused  Richardson’s
predicament.  As  Richardson  states,  “expensive  plane
tickets were purchased, witnesses were located and under
subpoena,  experts  and  counsel  arranged  their  calendars
months  prior  to  ensure  dedicated  dates  for  trial.”
Richardson further notes that she “faced losing thousands
of dollars in costs getting ready for trial ... and re-doing
expensive,  time-consuming discovery due to the State’s
previous concealment of obviously discoverable facts.”
 
¶ 61 Richardson was indeed faced with a no-win situation
—i.e.,  either proceed to trial without fully investigating
and developing the evidence of other falls,  or incur the
needless expense and hassle  of  continuing the trial  and
conducting  further  preparation  which  could  have  been
achieved earlier with timely disclosure from the State. As
the State’s improper conduct was the sole cause of this
predicament, the State will not now be heard to criticize
Richardson for choosing one of two undesirable options.
 
¶  62  In  denying  Richardson’s  Motion  to  Amend  the
Judgment, the District Court concluded that the State did

not abuse the discovery process. We conclude, however,
that the State’s conduct, as detailed above, was a blatant
abuse of discovery. Accordingly, we hold that the District
Court  abused  its  discretion  in  denying  Richardson’s
Motion.
 
¶  63  The  purpose  of  the  Montana  Rules  of  Civil
Procedure is to “secure the just, speedy, and inexpensive
determination of every action.” Rule 1, M.R.Civ.P. Here,
the State’s discovery abuse directly undermined each of
these  three  objectives.  Achieving  a  **648 just
determination is contingent upon full  disclosure. As we
have stated, “[m]utual knowledge of all the relevant facts
gathered by both parties is essential to proper litigation.”
State  Highway  Comm’n  v.  District  Court   (1966),  147
Mont. 348, 357, 412 P.2d 832, 837. Achieving a speedy
and inexpensive determination is contingent upon timely
disclosure,  which  is  thwarted  by  protracted  legal
wrangling over semantic nuances and technicalities.
 
¶ 64 The first sentence in the Preamble of the Montana
Rules of Professional Conduct states that “[a] lawyer shall
always pursue the truth.” This case is the poster-child for
how  that  principle  is  frustrated  by  abusive  discovery
tactics.  The  State  asserted  objections  which  were  *250
without merit, and in many cases hyper-technical and not
legally  recognized,  needlessly  increasing  the  cost  of
litigation by forcing Richardson to file and orally argue a
Motion  to  Compel  Discovery.  Further,  the  State
concealed the evidence of  other  falls  until  eleven  days
before trial. Finally, the State sought strategic advantage
through  its  improper  concealment  by  exploiting
Richardson’s lack of knowledge regarding the other falls.
Indeed, because of the State’s unwillingness to participate
in good faith in discovery, countless hours of counsel’s
time  and  judicial  resources  were  wasted.  The  jury’s
function  in  our  civil  justice  system  was  effectively
nullified.  And,  most  importantly,  the  Plaintiff  was
deprived of a meaningful day in court.
 
[19] ¶ 65 Generally, it is up to the trial court to decide the
proper sanction for discovery abuse. While we continue to
adhere to this principle, there are exceptional cases where
only  one  sanction  can  properly  address  the  conduct  at
issue.  Because the State’s  discovery abuse here was so
blatant  and  systematic,  and  because  it  undermined  the
integrity of the entire proceeding, the only proper sanction
is a default judgment on the issue of liability, just as we
approved  in  Schuff and  Culbertson. Any  less  severe
sanction  would  be  inconsistent  with  the  rule  that
punishment  for  discovery  abuses  must  be  made
unbearable  in  order  to  thwart  the  inevitable  temptation
which zealous advocacy inspires. See Schuff, ¶ 71.
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¶ 66 We approved a similar sanction in Jerome v. Pardis
(1989), 240 Mont. 187, 783 P.2d 919, a personal injury
case  where  the  plaintiff  failed  to  provide  correct  and
complete  answers to  the defendant’s  discovery requests
seeking  information  regarding  the  plaintiff’s  medical
history.  Jerome,   240 Mont. at 188–90, 783 P.2d at 920–
21. In accordance with our strict policy of non-leniency
toward  discovery  abuse,  the  district  court  dismissed
Jerome’s case with prejudice.  Jerome,   240 Mont. at 190,
783 P.2d at 921. In doing so, the court “found that the
discovery  tactics  pursued  by  the  plaintiff  had  caused
substantial  prejudice  to  defendants  that  could  not  be
corrected  without  defendants  incurring  considerable
expense, particularly in re-deposing physicians who had
relied on incomplete medical records.” Jerome,   240 Mont.
at 190, 783 P.2d at 921. We concluded that dismissal with
prejudice was an appropriate sanction and stated that the
plaintiff’s conduct “would create an unreasonable burden
and increased expense to Pardis in re-deposing witnesses
whose prior testimony was given without the benefit of
the improperly withheld information.” Jerome,   240 Mont.
at 193, 783 P.2d at 923.
 
¶  67  Similarly  here,  remanding  for  a  new  trial  would
require Richardson to incur the unnecessary expense of
additional discovery *251 and trial preparation, including
the expense of re-deposing expert witnesses whose prior
deposition testimony was given without the benefit of the
information regarding other falls. This is an unreasonable
burden on any litigant, and it is particularly inappropriate
here  given  Richardson’s  advanced  age.  Moreover,
remanding for a new trial would be inconsistent with the
policy  reason  underlying  the  law’s  intolerance  toward
discovery abuse—i.e., “the concern over crowded dockets
and  the  need  to  maintain  fair  and  efficient  judicial
administration of pending cases.”  Delaware, ¶ 87 (citing
McKenzie,   285 Mont. at 506, 949 P.2d at 1171). The State
has  improperly  delayed  Richardson’s  opportunity  for  a
fair  resolution  of  her  claim,  and  any  further  delays
resulting from the State’s discovery abuse would simply
be unjust.

 
¶ 68 In  Schuff, we recognized that the principle of “trial
on the merits” weighs against the imposition of a default
judgment. Schuff, ¶ 81. However, we proceeded to affirm
**649 the  default  judgment  because  the  defendant’s
actions  outweighed  this  principle.  Schuff, ¶  81.
Specifically, we noted that the defendant “willfully and in
bad faith shielded Schuff from a clear view of the truth,
and simply did not ‘speak’ the truth itself when required
by our rules of discovery.”  Schuff, ¶ 81. Similarly here,
we conclude that  the State’s  pattern of  willful and bad
faith conduct outweighs the general preference for trial on
the  merits.  Simply  put,  the  State  demonstrated  clear
disregard  for  a  resolution  on  the  merits  when  it
improperly  concealed  important  evidence  by  asserting
frivolous  objections,  and  subsequently  sought  to  gain
strategic advantage thereby.
 

CONCLUSION

¶  69  We  reverse  the  District  Court’s  Order  denying
Richardson’s  Motion  to  Amend the  Judgment.  Further,
we  remand  for  the  entry  of  an  order  vacating  the
Judgment entered in favor of the State, and for entry of a
default judgment against the State on the issue of liability,
as well as further proceedings to determine damages.
 

We Concur: PATRICIA COTTER, JOHN WARNER, W.
WILLIAM LEAPHART and JIM RICE, JJ.

All Citations

331 Mont. 231, 130 P.3d 634, 2006 MT 43

Footnotes

1 Of course, we are not suggesting that an attorney may be excused for asserting an improper objection if he or she does not know
the relevant law.  Rule 26(g), M.R.Civ.P., requires counsel to conduct a reasonable inquiry into the law before objecting to a
discovery request.

2 We do not reach the issue of whether interrogatories containing more than fifty sentences violate the “subpart” provision of Rule
33(a), M.R.Civ.P.

3 See also Rule 3.4(d) of the Montana Rules of Professional Conduct, stating that a lawyer shall not fail to make reasonably diligent
effort to comply with a legally proper discovery request.
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MONTANA TH¡RTEENTH JUDICIAL DISTRICT COURT, YELLOWSTONE COUNTY

DONAHUE ROOFING & SIDING LLC,

Plaintiff,

VS.

TANNER GALVIN INVESTMENT LLC and
STEVE GALVIN,

Defend a nt/Co u nte rclaimants.

Cause No. DV 18-0014

Judge Gregory R. Todd

ORDER GRANTING
DEFEN DANT'S/COU NTERCLAIMANT'S

RULE 37 MOTION TO DISMISS

TANNER GALVIN INVESTMENT LLC ANd

STEVE GALVIN,

Third Party Plaintiffs,

MITCIIELL DONAHUE, GARY
SCHUELER, SAM SMITH, and FOX
VALLEY ROOFING & SID¡NG,

Third Pa Defendants

This matter comes before the Court on a Rule 37 Motion to Dismiss filed by

Defendants/Counterclaimants/Third Party Plaintiffs Tanner Galvin lnvestment LLC and

Steven Galvin (hereinafter "Galvin") on February 22,2019. Plaintiffs/Counterclaim

VS.
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Defendants, Donahue Roofing & Siding LLC, and Third-Party Defendants, Mitchell

Donahue, Gary Schueler, Sam Smith, and Fox Valley Roofing & Siding LLC (hereinafter

"Donahue"), responded on March 8,2019. Galvin replied on March 25,2019. The

matter is now fully briefed and ripe for decision.

Statement of Facts

On January 5,2018, Donahue filed a complaint alleging four counts against

Galvin regarding a Construction Project Contract (hereinafter "Project") Donahue and

Galvin entered on Decem ber 17,2016. The Project called for Donahue to provide

materials and labor at the properties,owned by Galvin in Billings, Montana. The

complaint against Galvin alleges payment of inclebtedness, breach of contract, breach

of the duty of good faith and fair dealing, and foreclosure of construction lien. Galvin

denied these allegations.

On April 13,2018, Galvin sent its first set of discovery requests to Donahue. On

May 1 1,2018, Donahue requested a three-week extension until June 4,2018. Galvin

agreed. Donahue responded to Galvin's discovery requests on May 24,2018, and June

4,2018, On June 14, 2018, Galvin delivered its first good faith letter to Donahue

outlining what Galvin deemed inapplicable and obstructive objections, along with a list

of thirty-seven other deficiencies in the responses provided by Donahue. ln the June 14

2018,letter, Galvin requested supplemental responses by June22,2018. Donahue

responded to the letter on June 22,2018, but did not address the boilerplate objections

that Galvin raised in the June 14, 2018,letter.

On AuguslT ,2018, Galvin sent a second good faith letter reasserting remaining

issues from the June 14, 2018,letter. Galvin's second letter requested supplemental

responses by August 15,2018. Donahue responded on August 15,2018, and stated

that it did not have time to review the letter. Galvin sent a third good faith letter on

ORDER GRANTING MOTION TO DISMISS -2



August 15,2018, in response to Donahue's reply to the second good faith letter, and

provided Donahue with an additional two weeks, until August 29,2018, to provide

supplemental responses and production requests.

On September 7,2018, the parties held an in-person meeting to discuss the

ongoing discovery issues. Donahue provided some of the requested documentation

after the in-person meeting but failed to provide all the information Gâlvin requested. On

October 9,2018, Galvin delivered a fourth good faith letter to Donahue requesting

production of discovery. On October 'lB,2O1B, due to Donahue's lack of response to the

fourth good'faith letter, Galvin filed ítSFirst Motion to Compel Discovery with the Court.

On January 16, 2019, the Court ruled in favor of Galvin, in part, granting the

Motion to Compel Discovery, while denying the motion for dismissal. Disputes arose

between Galvin and Donahue regarding the clarity of the Court's Order. On January 23,

2019, Galvin. filed a Motion for Clarification of Orcler Compelling Discovery. The Court

issued its Order Clarifying Compelling Discovery on January 30, 2019. On January 31,

2019, Donahue filed a Motion for a Protective Order with the Court, which included

information the Court already ruled was discoverable in the Order Granting Defendant's

Motion to Compel Discove,ry. On February 15,2019, Galvin filed a Brief in Opposition to

Motion for a Protective Order. On March 28,2019, the Court denied Donahue's Motion

for a Protective Order.

tn the Court's Order Clarifying Compelling Discovery, Donahue was directed to

provide supplemental responses to Galvin's Requests for Admission ("RFA"s): 1, 10,

12, 14,21,26,27,28,31,32,34, 44, 45, 47, and 48. The Order also compelled

supplemental and/or compliant responses and production for Requests for Productions

Nos. 3, 7,10,and 1B to Donahue Roofing; Request for Production No, 3 of Mitchell

Donahue; Request for Production No. 4 of Sam Smith; lnterrogatories 4, 16,20, and 21

ORDER GRANTING MOTION TO DISMISS -3



1

2

3

4

5

6

7

B

I

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

to Donahue Roofing; and lnterrogatory 4 to Sam Smith. Donahue provided

supplemental responses to Galvin's discovery requests. Ho*ever, some of Donahue's

responses were objections predicated upon the lt/otion for a Protective Order. Donahue

failed to abide by the explicit instructions laid out in the Order to Compel Discovery and

the Order Clarifying Compelling Discovery,

Legal Standard

Under Mont. R. Civ. P 37(bX2)(AXv), if a party fails to obey an order to provide

permit discovery, the court where the action is pending may issue further just orders

including dismissing the action in whole or in part. When considering if dismissing a

case is an appropriate sanction, the Montana Supreme Court has determined a number

of factors to consider, including: (1) whether the sanction relates to the extent and

nature of the actual discovery abuse; (2) whether the sanction relates to the extent of

the prejudice to the opposing party; (3) whether the sanction is consistent with the

consequences expressly warned of by the district court, if a warning was issued; and (4

whether the party disregarded the court's orders and authority. Cox v. Magers 2018 MT

21,1128,411 P.3d 1271,390 Mont. 22a @ifiìng Culbertson-Froid-Bainvilte Health Care

Corp. v. JP Sfeyens & Co. tnc.,2005l\tlÏ 254,f114,329 Mont. 38,122 P.3d 431).

Motions to compel and dismiss adequately'put a party on notice of the consequences

should they fail to comply. Dambrowskiv. Champion lnt'l Corp.,2OO0 MT 14 149,n23,

300 Mont. 76, P.3d 617.

Analysis

The final factor from Cox, regarding whether a party disregarded a court's orders,

weighs the most heavily in the court's analysis. Here, Donahue failed to comply with the

Court's Order Granting in Part and Denying in Part Defendant's Motion to Cornpel

ORDER GRANTING MOTION TO DISMISS -4
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Discovery, which required Galvin to file a second motion to compel discovery. lnstead

following the Court's order granting the motion to compel, Donahue filed a Motion for a

Protective Order, which included discoverable requests the Court ruled upon in its Orde

dated on January 16, 2019.

l. The Handling of Electronic lnformation

Galvin requests discovery sanctions against Donahue for Donahue's failure to

preserve the call and text information from its Verizon cellular phones. Galvin seeks

dismissal of Donahue's claims and defenses. Under Spoffed Horse v. BNSF R.R. Co.,

ZO15 MT 148, 379 Mont. 324, g5O P.3d 52, inadveftent destruction of evidence that

results from a late compliance of a discovery request is sanctionable. Donahue's call

and text logs were requested by Galvin in its original discovery requests. Donahue did

not seek out and produce the call and text information initially requested by Galvin until

Galvin submitted the first motion to compel'

On November '16, 2018, Donahue issued a subpoena to Verizon'for text and call

logs. On January 28,2019, Donahue delivered a letter to Galvin with accompanying

Verizon documents that stated such information as call and text logs are only stored for

a period of one year and then destroyed. Due to Verizon's policy of destroying text and

call logs, Donahue told Galvin it did not have the information needed to answer RFPs 3;

7, and 1B to Donahue in Galvin's initial Motion to Compel, as well as RFP 2 to Mitchell

Donahue and RFP 2 to Sam Smith. Donahue stated it can no longer obtain the call and

text logs from the time periods of the Project. Galvin argued that Donahue's late

compliance with the initial discovery request inadvertently led to the destruction of

evidence, and, per the Spoffe d Horse decision, Donahue's actions should result in

ORDER GRANTING MOTION TO DISMISS -5
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"meaningful sanctions." The Court agrees. Donahue did not, in good faith, attempt to

obtain the requested text and call logs when Galvin sent its first set of discovery

requests. Galvin argued Donahue's late compliance to procure the call and text logs

resulted in,spoliation on Donahue's part, per the rurling in Spoffed Horse.

Donahue argued Galvinis. allegations for sanctions for the destruction of the call

and text logs do not fall under the purview of .Spoffed Horse, but rather are governed by

the four-part-test Montana courts apply from Montana Sfafe University-Bozeman v.

Montana First Judiciat District Courí,2018l\AT 220,fl28,392 Mont. 458,426 P.3d 541

("(1) the existence and scope of the duty to preserve evidence (whether, when, and to

what extent litigation is reasonably foreseeable and what then existing infor:mation or

items were reasonably likely to be relevant to claims or defenses at issÙe in the

contemplated litigation); (2) whether the spoliating party breached the duty by failing to

take reasonable action to preserve the subject information or items; (3) whether the lost

evidence was materially prejudicial to an essential element of a claim or defense (with

material prejudice presumed from evidence of intent or purpose to deprive an adversary

of the evidence); and (4) whether the sanction imposed is reasonably proportional to

material prejudice presumed or shown").

The Court finds that Galvin's claim meets the requirements of MSU's four-part-

test. Donahuefiled its construction lien in July 2017. Thefiling of the construction lien

illustrated reasonably possible litigatory ramifications. Since text messages and phone

calls are indicative of business procedures, the call and text logs were more than

reasonably likely to be relevant. After Galvin requested the call and text information,

ORDER GRANTING MOTION TO DISMISS -6



Donahue did not procure the inforrnation and did not comply with the discovery request

until ordered to do so by the Court.

Donahue's boilerplate objections and refusal to comply with production of

discoverable information meets the first three factors of the MSU four-part-test. As to

the fourth factor, Donahue resisted providing discoverable information at 
"Y"t 

turn in

this case. Donahue's failure to follow the cliscovery procedures parallels the sanctioned

conduct in Spoffed Horse, where the railroad did not maintain its videos and the video

evidence was destroyed. Donahue's failure to preserve the call and text logs from

Verizon is a sanctionable action because Donahue's conduct tneets the factors under

MSU's four-factor-test. As such, Galvin's request for sanctions per this claim are

granted.

ll. Requests for Production to Donahue Roofing for Expert Witness File

ln the Court's order to compel and the Court's clarification order, Donahue was

ordered to reply to Galvin's Request for Production ("RFP") to Donahue Roofing Nos. 3,

7, 10, and 18. Donahue did not comply with the Court's order regarding RFP No. 10.

Galvin's RFP No. 10 to Donahue Roofing requested information from Donahue's expert

witness file. Donahue's supplemental response provided Galvin with a detailed

explanation of its objection to Galvin's request.

Donahue argued that it met the requirements set forth under Rule 26(bX4), M. R.

Civ. P. Rule 26(b)(4), which states:

[a] party through interrogatories require any other party to identify each person

whom the other party expects to call as an expçrt witness at trial, to gtate the

subject matter in which the expert is expected to testify, and to state the
substance of the facts and opinions on which the expert is expected to testify and

a summary of the grounds for each opinion.

ORDER GRANTING fVIOTION TO DISMISS.T
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Galvin's RFP No. 10 to Donahue Roofing requested Donahue provide the substance of

the facts and opinions of the facts Donahue gave to its expert witness, a discoverable

request per the above-mentioned rule. Donahue cites to Sharbo no v. Cole, 2015 MT

257 , 3Bj Mont. 13, 355 P.3d 782, as an additional argument that Donahue met the

requirements under Rule 26(bX1).

ln Sharbono, plaintiffs Ervin and Hannelore Sharbono filed a claim against

Steven L. Cole and Pat L. Cole. /d. The Sharbonos and Coles owned adjoining parcels

of land to Rock Creek in Carbon County. ldl al5. The Sharbonos had a senior right to

use water that arose on the Cole's property and flowed into a pond on the Sharbono's

property. ld.ln 1994, the Coles obtained a water use permit for a poncJ on their property

and throughout subsequent years engaged in development and construction activities,

which the Sharbonos argued reduced or eliminated the flow of water onto their land. /d'

ln 2008, the Sharbonos filed their lawsuit against the Coles. /d. The case progressed

from 2008 to 2013, and in 2013 the Coles moved the district court to exclude

Sharbono's expert witnesses based on inadequate expert disclosures under Rule

26(bX4), M. R. Civ. P. ld. at8. The motion was granted. /d. The Sharbonos appealed.

td. atg, The Montana Supreme Court found the Sharbonos had fulfilled their

requirement regarding expert witness disclosure . ld. a|17, The Sharbonos provided the

subject matter of their expert witnesses' testimony, such as backgrouncl expertise, the

extent of Sharbono's claims, the rights the Sharbonos had regarding the water rights,

and the experts' opinions about any negative impact the Sharbonos received due to the

Cole's construction activities. td. al22-24. Such detailed and descriptive inforrnation me1

the requirements set forth under Rule 26(b), M. R' Civ' P' ld.29'

ORDER GRANTING MOTION TO DISMISS.B
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Sharbono states "the 'spirit' of the Montana Rules of Civil Procedure requires

'liberal disclosure' on the part of all parties, including disclosure of witness." ld. atll17

(citing Superior Enterprises v. Montana Power Co., 2002 MT 139, f[18, 310 Mont. 198,

49 P.3d 565). The adequacy of an expert disclosure must be examined by the court in

light of the underlying purpose of this liberal disclosure of a witness. /d. Donahue did nof

fully state the subject matter of its expert witness's testimony, the "sulbstance" of the

expert's expected facts and opinions, and a "summary" of the grounds for each of its

experts' opinion, per Rule 26(bX4), M, R. Civ. P. Donahue's supplemental responses

were not as specific in nature as the Sharbono's expert witness disclosures to the

Cole's expert witness requests were in Sharbono.

Both Rule 26(bX4) and Sharbono support Galvin's argument regarding

Donahue's noncompliance with the Court's order. The Court agrees with Galvin's

request for dismissal and sanctions.

lll. Relationship between Donahue Roofing and Fox Valley

Galvin argued that Donahue and Fox Valley have characterized their relationship

in several different and conflicting ways. Galvin stated that having the appropriate

information to illustrate the relationship between Donahue and Fox Valley is important tc

Galvin's counterclaims alleged against Donahue, Galvin raised fraud-related and deceit'

related counterclaims against Donahue based upon the relationship Donahue Roofing

has with Fox Valley. Galvin's fraud claim is found in Count 11, its negligent

misrepresentation/constructive fraud claim in Count 9, and its deceit claim in Count 10.

Donahue's motion to dismiss Galvin's fraud-related counterclaims, filed February

8,2019, argued Galvin failed to plead its fraud claims with particularity pursuant to

ORDER GRANTING MOTION TO DISMISS -9



Rules 9(a) and 12(bX6), M. R. Civ. P., and that Galvin's contract claim and fraud claim

arise from the $50,000 payment from Galvin's lender, which Donahue argued is

prohibited under Folsom v. Montana Public Employees Assocrafion \nc.,2017 MT 204,

388 Mont. 307,400 P.3d 706, l[i21-22.

The Court determined on Marc h 21 , 2019, that Galvin's fraud claim met the nine

elements of fraud delineated in Durbin v. Rose, 276 Mont.463,469, 916 P.2d 758,762

(1996). The reasoning set tortn in Durbin also applies to Counts 9 and 10. The Court

made its decision clear regarding Donahue's objections to Galvin's discovery requests

seeking information of Donahue Roofing and Fox Vailey's relationship when the Court

denied Donahue's motion for dismissal of Galvin's fraud and deceit counterclaims.

Donahue needed to respond to Galvin's requested discovery of Donahue Roofing and

Fox Valley's relationship.

lV. Donahue's Refusal to Cooperate with Discovery Requests

Galvin requested discovery relating to communications between parties and

witnesses in its RFP 2 to Fox Valley, Donahue Roofing and Fox Valley's payments to o

from people or entities involved in the Project in RFP I to Fox Valley, and records

relating to the Project in RFPs 7 and I to Fox Valley. ln response to these discovery

requests, Donahue asserted attorney-client privilege or attorney work product privilege

even though Galvin's requests were not asking for information related to attorney-client

information. RFPs 2,7, B, and I to Fox Valley were not requesting information for

advice given to Donahue from its counsel or communications made by Donahue to its

counsel, which would meet the purview of attorney-client privilege.

ORDER GRANTING MOTION TO DISMISS.lO
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Donahue has not abided by the discovery procedures outlined in the Montana

Rules of Civil Procedure, such as Rule 37 for conferring in good faith and giving fulltrue

responses. Donahue has not complied with the Court's order to compel discovery since

Donahue still refuses to answer discovèrable requests. Galvin requested sanctions be

imposed upon Donahue for Donahue's failure to participate in the discovery process.

The Court agrees.

Donahue argued that the burdens placed upon them by Galvin's discovery

requests outweigh any benefits Galvin would receive from the discovery, relying on Rule

26(bX2XCXiii) M.R,Civ.P., and Bentley v. ConocoPhiltips Pipeline Company,201O WL

11537799.4 (D. Mont, 2010), The Court does not find the requests here to be

burdensome like the requesls in Bentley.

Donahue reiterated its prior argument that Galvin's discovery requests are little

more than "fishing expeditions," The Court disagreed with this argument in its Order to

Compel Discovery. Per Rule 26(bX1) of the Montana Rules of Civil Procedure,

Parties may obtain discovery regarding any non-privileged matter that is relevant

to any party's claim or defense - including the existence, description, nature,

custody, cóndition, and location of any docurnents or other tangible things and

the identity and location of persons who know of any discoverable matter. The

information sought need not be admissible at the trial if the discovery appears

reasonably calculated to lead to the discovery of admissible evidence,

Discovery is a liberally construed process to make all relevant facts available to

all parties , Richardson v. State, 2006 MT 43, ÍÏ22,331 Mont. 231, 130 P'3d 634.

Discovery requests regarding any non-privileged matter that is relevant to any party's

claim or defense must be responded to. Cox, 2018 MT fl28' Galvin showed the

relevance of its discovery requests. As both Rule 26(bX1) and Richardson state,

Galvin's requested cliscovery is not limited by what is admissible at trial, but what may

ORDER GRANTING MOTION TO DISMISS -11



lead to the discovery of admissible evidence. The Court does not find Galvin's discovery

requests overly burdensome or a "fishing expedition" as Donahue purported. Galvin's

discovery requests were relevant to its claims and defenses.

GONCLUSION

Galvin contacted Donahue on multiple occasions regarding requests for

disoovery. Donahue's lack of responses and boilerplate answers forced Galvin to seek

assistance from the Court. After the Court granted Galvin's first motion to compel

discovery, Donahue still did not provide adequate responses or produce requested

documentation. lnstead, Donahue filed its Motion for a Protective Order, which the

Court denied. Donahue has refused to follow the discovery procedures set out under

the Montana Rules of Civil Procedure and the Court's order compelling discovery. The

Court provided Donahue with every opportunityLto avoid this result.

Galvin has now filed a second motion to compel discovery. ln Galvin's second

motion to compel, Galvin requested the Court to sanction Donahue for failure to abide

by both the discovery procedure outlined in the Montana Rules of Civil Procedure and

the Court's order to provide discovery deriving from Galvin's first motion to compel.

'The imposition of sanctions for failure to comply with discovery procedure is

regarded with favor. Schuff v. A.T. Klemens & Son, 2000 MT 357, f171, 303 l{iont.274,

16 P.3d 1002. Those who abuse the discovery process should be punished rather than

repeatedly encouraged to cooperate. Murphy Homes, lnc. v. Muller,2007 MT 140, 1168,

337 Mont. 411,162 P.3d 106. ln Donahue's failure to respond to Galvin's discovery

requests, Galvin has been unduly prejudiced in this case. Therefore, the Couit is

ORDER GRANTING MOTION TO DISMISS -12
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IT IS ORDERED that Defendants' Motion to Dismiss is GRANTED.

I
DATED AND ORDERED this '/ day of--1--7--

cc.

ORDER GRANTING MOTION TO DISMISS -13

satisfied that all factors discussed above weigh in favor of Galvin and Galvin's request

for sanctions.

The Court grants Galvin's request for sanctions, The Court dismisses Donahue's

claims against Galvin. The Court imposes liability for the claims set forth in Galvin's

counterclaim and Third-Party complaint against Donahue. A determination of damages,

including whether pqnitive damages should be awarded, will be set for a hearing.

Donahue is to pay Galvin's reasonable attorney fees and costs for all discovery related

issues caused by Donahue's failure to abide by the discovery procedure and the Court'

Order to Compel Discovery.
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Eric Nord and Elizabeth Varela, Attorneys for Plaintiff
Brandon Hoskins and Stephanie Baucus, Attorneys for Defendant

e



1

2

3

4.

5

6

7

I

I

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

.24

25

CERTIFICATE OF SERVICE

This is to certify that the foregoing was
Caused to be served upon the parties or their
Attorneys of record at their lasl;lgtown
Address and via fax on this [ ) '*day of r:|. ,2019

By
I,
il

ON. GREGORY R. TODD
Michael Cam
Law Clerk to
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