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WHEN A 30(b)(6) DEPOSITION IS NOT WHAT YOU BARGAINED FOR 
 
The 30(b)(6) deposition seems straight-forward enough.  The noticing party lists topics for which it wants 
testimony from the organization, and the organization provides a witness, or witnesses, prepared to testify 
to those topics.  The witness is questioned about, and testifies to, those topics.  The questioning attorney 
gets everything it needs from one or a few pre-identified witness(es), while the organization is saved from 
a dogged opponent who would otherwise fish through every relevant person in the organization to 
uncover everything it needs.  All in all, it’s a success story for U.S. litigation efficiency. 
 
But like most good ideas, it works best when everything goes according to plan.  Suppose you are 
defending a 30(b)(6) witness, and your adversary starts inquiring into areas that are beyond the 
enumerated topics.  You fear that your witness will be unprepared to offer binding testimony on behalf of 
the organization concerning these matters, and you feel as if you have to do something about it.  But what 
do you do?  This report seeks to answer that question:  What follows is a collection and analysis of the 

   



case law that has addressed this issue.  It appears that—despite earlier law to the contrary, and perhaps 
surprising to many attorneys—district courts are coalescing around the view that the examining attorney 
is permitted to ask questions that are beyond the scope of the enumerated topics.  However, these same 
courts hold that (i) the witness does not need to be prepared to answer these questions, and (ii) the 
answers are not binding on the organization. 
 
RULE 30(b)(6) AND ITS RAISON D’ÊTRE 
 
Rule 30(b)(6) of the Federal Rules of Civil Procedure facilitates taking the deposition of a fictional legal 
entity, like a corporation.  Added to the Federal Rules in 1970, it is a “procedure” that “supplements the 
existing practice whereby the examining party designates the corporate official to be deposed.”1  Thanks 
to Rule 30(b)(6), a party seeking to depose the organization no longer needs to go to great lengths “prior 
to the taking of a deposition” to determine “whether a particular employee or agent is a ‘managing 
agent’” who would be knowledgeable about the relevant topics, and whose responses would be binding 
on the organization.2  The Rule was also enacted to “curb the ‘bandying’ by which officers or managing 
agents of a organization are deposed in turn but each disclaims knowledge of facts that are clearly known 
to persons in the organization and thereby to it.”3  In a similar vein, the procedure is designed to protect 
organizations from being subject to numerous depositions “by a party uncertain of who in the 
organization has knowledge.”4 
 
Of course, an organization can only speak through its agents and officers, and Rule 30(b)(6) provides the 
mechanism for identifying those person(s) best suited to offer binding testimony on behalf of the 
organization.  First, the Rule requires the party noticing the deposition to “describe with reasonable 
particularity the matters for examination.”5  “The named organization must then designate one or more 
officers, directors, or managing agents, or designate other persons who consent to testify on its behalf; 
and it may set out the matters on which each person designated will testify.”6  Parting with the default 
rule that a percipient witnesses can only offer admissible statements concerning matters about which they 
have personal knowledge, Rule 30(b)(6) provides that “persons designated must testify about information 
known or reasonably available to the organization.”7  When a party notices a deposition pursuant to Rule 
30(b)(6), the noticed organization has the ability and, indeed, the affirmative duty to educate and prepare 
the designated representative for the deposition.8  The witness does not have to be the single most 

                                                 
1 Fed. R. Civ. P. 30(b)(6) (1970 Advisory Committee Notes). 
2 Id. 
3 Id. 
4 Id. 
5 Fed. R. Civ. P. 30(b)(6). 
6 Id. 
7 Id.; West v. Jewelry Innovations, Inc., No. C07-01812 JF (HRL), 2008 WL 512731, at *1 (N.D. 

Cal. Feb. 25, 2008) (“The corporate designee need not have personal knowledge of the noticed subjects of 
examination.”); S. Cal. Stroke Rehabilitation Assocs., Inc. v. Nautilus, 09-CV-744 JLS (AJB), 2010 WL 
2998839, at *1 (S.D. Cal. Jul. 29, 2010) (“The corporate party then has an affirmative duty to educate and 
prepare the designated representative for the deposition.  This duty requires a Rule 30(b)(6) designee to 
testify to more than just what he or she personally knows.” (citation omitted)); Bd. of Trustees of Leland 
Stanford Junior Univ. v. Tyco Int’l Ltd., 253 F.R.D. 524, 526 (C.D. Cal. 2008) (“In other words, personal 
knowledge of the designated subject matter by the selected deponent is of no consequence.”) 

8 Martin County Coal Corp. v. Universal Underwriters Ins. Servs., Inc., Civ. No. 08-93-ART, 
2010 WL 4629761, at *3 (E.D. Ky. Nov. 8, 2010) (“That Mr. Hatfield did not have personal knowledge 
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knowledgeable person in the organization about each topic—that would defeat the efficiencies that Rule 
30(b)(6) seeks to gain—but the witness does have to be sufficiently knowledgeable and prepared.9 
 
Viewed appropriately, Rule 30(b)(6) is a quid pro quo designed to increase the efficiency and focus of the 
corporate deposition.  On the one hand, the party noticing the deposition identifies the topics about which 
it wants to examine the organization, listing those topics “with reasonable particularity.”  In doing so, the 
noticing party narrows the focus of the deposition tremendously:  Rather than seeking binding testimony 
on all “nonprivileged matter[s] that [are] relevant to any party’s claim or defense,”10 the noticing party 
effectively announces that it only wants binding testimony regarding a handful of specified topics.  In 
return, the party producing the witness(es) ensures that it will identify and produce person(s) sufficiently 
qualified and prepared to speak about those identified issues, thus saving the noticing party the trouble of 
attempting to identify a persons, or multiple people, with sufficient knowledge.  And it is imperative that 
the witness is so prepared, as her answers will be binding on the entire organization.11 
 
 
 

                                                                                                                                                             
of certain subjects, or could not remember factual details of others, is no defense.  Mr. Hatfield was a 
30(b)(6) deponent.”); Philbrick v. eNom, Inc., 593 F. Supp. 2d 352, 363 (D.N.H. 2009) (“As this language 
indicates, an entity producing a witness for a Rule 30(b)(6) deposition must ensure that he or she has been 
educated on what the entity, as a corporate personage, ‘knows’ or could reasonably find out.”); West, 
2008 WL 512731, at *1; Bd. of Trustees of Leland Stanford Junior Univ., 253 F.R.D. at 526 (“Rule 
30(b)(6) explicitly requires [a company] to have persons testify on its behalf as to all matters known or 
reasonably available to it and, therefore, implicitly requires persons to review all matters known or 
reasonably available to it in preparation for the 30(b)(6) deposition.” (quoting Calzaturficio S.C.A.R.P.A. 
v. Fabiano Shoe Co., Inc., 201 F.R.D. 33, 36 (D. Mass. 2001)); Icon Enterprises Int’l, Inc. v. Am. Prods. 
Co., No. CV 04-1240 SVW (PLAx), 2004 WL 5644805, at *6 (C.D. Cal. Oct. 7, 2004) (“By 
commissioning the designee as the voice of the corporation, [Rule 30(b)(6)] obligates a corporate party to 
prepare its designee to be able to give binding answers in its behalf.” (citations omitted)).  Importantly, 
while counsel must ensure that the witness prepares herself to speak on behalf of the organization, 
counsel must not transform the witness into a mouthpiece for the attorneys.  This is aptly demonstrated by 
a recent District of New Jersey case, where hefty sanctions were levied against the organization where the 
30(b)(6) witness did little more than read from an outline that was pre-prepared by the organization’s 
counsel.  In re Neurontin Antitrust Litig., MDL No. 1479, 2011 WL 2357793 (D.N.J. Jun. 9, 2011). 

9 West, 2008 WL 512731, at *1. 
10 Fed. R. Civ. P. 26(b)(1) (“Unless otherwise limited by court order, the scope of discovery is as 

follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's 
claim or defense—including the existence, description, nature, custody, condition, and location of any 
documents or other tangible things and the identity and location of persons who know of any discoverable 
matter.”). 

11 See Crawford v. Franklin Credit Mgmt. Corp., 261 F.R.D. 34, 38 (S.D.N.Y. 2009) (“[I]t is 
settled law that a party need not produce the organizational representative with the greatest knowledge 
about a subject; instead, it need only produce a person with knowledge whose testimony will be binding 
on the party.”); Bd. of Trustees of Leland Stanford Junior Univ., 253 F.R.D. at 525-26 (“[T]he deponent’s 
testimony is the corporation’s testimony, and if the corporation is a party, the testimony may be used at 
trial by an adverse party for any purpose.” (citations omitted)); Icon Enters. Int’l, Inc. v. Am. Prods. Co., 
No. CV 04-1240 SVW (PLAx), 2004 WL 5644805, at *6 (C.D. Cal. Oct. 7, 2004) (“[T]he Rule obligates 
a corporate party ‘to prepare its designee to be able to give binding answers’ in its behalf.”) 

3 
 



THE ORIGINAL APPROACH:  IMPROPER TO ASK QUESTIONS BEYOND THE 
LISTED TOPICS, SEEK A PROTECTIVE ORDER 
 
Fed. R. Civ. P. 30(b)(6) is silent as to (i) whether the questioning attorney can ask the witness about 
matters beyond the scope of the enumerated topics, and (ii) what consequences ensue as a result.  The first 
court to address these questions thought that the deposition should be “strictly limited to the ‘matters’ 
listed in the notice,” because “such a limitation is implied by the procedures set forth in the rule and the 
reasons for the rule’s adoption.”12 
 
In Paparelli v. Prudential Insurance Co. of America, it was undisputed that counsel for the plaintiff was 
asking questions that, although relevant to the litigation, “were beyond the scope of the subject matter of 
the 30(b)(6) deposition.”13  The court viewed such questions as a breach of the aforementioned quid pro 
quo that underlies the 30(b)(6) framework, and was not inclined to reward the offending party with the 
opportunity to examine the witness about matters beyond the scope of those identified in the notice.  “It 
makes no sense for a party to state in a notice that it wishes to examine a representative of a corporation 
on certain matters, have the corporation designate the person most knowledgeable with respect to those 
matters, and then to ask the representative about matters totally different from the ones listed in the 
notice.”14  The court noted that one of the purposes of the rule was to provide the corporation with an 
opportunity to identify and prepare a witness who could testify to the matters identified by the examining 
party, and that purpose “would be effectively thwarted if a party could ask . . . [about] matters which are 
totally unrelated to the matters listed in the notice and upon which the representative is prepared to 
testify.”15  After all, the requirement that “the notice must list the matters upon which examination is 
requested ‘with reasonable particularity’” would make no sense if “a party were free to ask any questions, 
even if ‘relevant’ to the lawsuit, which were completely outside the scope of the ‘matters on which 
examination is requested.’”16 
 
Despite holding that the examining counsel is not entitled to ask questions that exceed the scope of the 
deposition, Paparelli also held that defending counsel cannot instruct the witness not to answer the 
question.  The Court observed that, pursuant to Fed. R. Civ. P. 30(c),17 there are only a limited set of 
circumstances in which a defending attorney may instruct the witness not to answer, and exceeding the 
scope of the enumerated 30(b)(6) topics is not one of them.  The proper remedy, according to the Court, is 

                                                 
12 Paparelli v. Prudential Ins. Co. of Am., 108 F.R.D. 727, 729 (D. Mass. 1985). 
13 Id. 
14 Id. at 729-30. 
15 Id. at 730. 
16 Id. 
17 In its current form, Fed. R. Civ. P. 30(c)(2) reads: 

Objections.  An objection at the time of the examination—whether to 
evidence, to a party’s conduct, to the officer’s qualifications, to the 
manner of taking the deposition, or to any other aspect of the 
deposition—must be noted on the record, but the examination still 
proceeds; the testimony is taken subject to any objection.  An objection 
must be stated concisely in a nonargumentative and nonsuggestive 
manner.  A person may instruct a deponent not to answer only when 
necessary to preserve a privilege, to enforce a limitation ordered by the 
court, or to present a motion under Rule 30(d)(3).” 
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to seek an immediate protective order from the court, which may, pursuant to Fed. R. Civ. P. 30(d), “limit 
the scope or manner of taking the deposition as provided in Rule 26(c).”18 
 
THE NEW APPROACH:  ASK THE QUESTION, BUT THE ANSWER IS NOT 
BINDING ON THE ORGANIZATION 
 
For ten years, Paparelli was the only published case to address the question of whether an attorney taking 
a Rule 30(b)(6) deposition was permitted to ask questions beyond the scope of the enumerated topics.  
When another court finally entered the fray, it promptly rejected the Paparelli approach.  In King v. Pratt 
& Whitney, a Div. of United Techs. Corp.,19 the attorney defending the deposition did exactly what 
Paparelli required:  As soon as the questions started to exceed the scope of the enumerated topics, 
counsel “objected, terminated the deposition, and sought a protective order to limit the scope of 
questioning to those areas described in the notices.”20  The court commended the attorney for following 
the proper procedure based on Paparelli, but nevertheless rejected Paparelli and held that the 30(b)(6) 
deponent(s) could be questioned about matters beyond the scope of thee enumerated topics.  First, the 
court observed that, while Rule 30(b)(6) identifies the matters about which the witness must be prepared 
to testify, the Rule “does not limit what can be asked at deposition.”21  However, just because the witness 
may be asked about matters that exceed the scope of the enumerated topics does not mean that he is 
obligated to know the answers to questions concerning those matters.  “[I]f the deponent does not know 
the answer to questions outside the scope of the matters described in the notice, then that is the examining 
party’s problem.”22 
 
Every case that has addressed the question post-King (of which this author is aware) has rejected the 
Paparelli approach in favor of King, sometimes expanding on the King court’s reasoning.23  First, in 
1999, the District of the District of Columbia claimed that it was “hard pressed to see why corporate 
officials should have an immunity from ordinary discovery that no one else could claim.”24  The court 
noted that, normally, depositions are governed by Rule 26(b)’s broad standard for relevance and that Rule 
30(b)(6) “was enacted for entirely different purposes,” and thus the court was disinclined to read Rule 
30(b)(6) as having “implicit[ly] repeal[ed] . . . the broad discovery standard in 26(b)(3).”25  The Middle 

                                                 
18 Paparelli, 108 F.R.D. at 731.  The current rule, Fed. R. Civ. P. 30(d)(3)(B), reads slightly 

differently, but is the same in substance. 
19 161 F.R.D. 475 (S.D. Fla. 1995). 
20 Id. at 475. 
21 Id. at 476 (“If the examining party asks questions outside the scope of the matters described in 

the notice, the general deposition rules govern (i.e. Fed. R. Civ. P. 26(b)(1)), so that relevant questions 
may be asked and no special protection is conferred on a deponent by virtue of the fact that the deposition 
was noticed under 30(b)(6).”). 

22 Id. 
23 One case did hold, however—without analysis, discussion, case cites, or even the matter having 

been put at issue—that “Plaintiffs’ counsel cannot ask [the corporation’s] Rule 30(b)(6) witness 
to . . . . testify to subjects outside of the scope of the Rule 30(b)(6) notice.”  Bilek v. Am. Home Mortg. 
Servicing, No. 07 C 4147, 2010 WL 3187648, at *2 (N.D. Ill. Aug. 9, 2010). 

24 Overseas Private Inv. Corp. v. Mandelbaum, 185 F.R.D. 67, 69 (D.D.C. 1999). 
25 Id.  The court assured counsel for the organization that it need not be concerned about an 

examining attorney who abuses the privilege to ask questions beyond the scope of the enumerated topics, 
and doggedly pursues those matters despite the organization’s witness admitting to having no knowledge.  
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District of Pennsylvania followed suit one year later, applying King and Overseas and declining to “read 
Rule 30(b)(6) as carving out a special limitation on the scope of discovery defined in Rule 26(b)(1).”26 
 
Despite permitting inquiry into areas outside the scope of the enumerated topics, courts are mindful of the 
fact that “defending counsel may fear ambush, and that the designating entity could be bound by the 
witness’s answers or that the answers could be construed as admissions by the designating entity.”27  The 
answer, as the Northern District of California explained in Detoy v. City and County of San Francisco, is 
that the organization will not be bound by the answers to those questions that exceed the scope of the 
enumerated topics.  “If Defendants have objections to . . . questions outside the scope of the 30(b)(6) 
designation . . . , counsel shall state the objection on the record and the witness shall answer the question, 
to the best of the witness’s ability.”28  Then, if this testimony is expected to be put at issue at trial, counsel 
may request a limiting instruction establishing that the organization is not bound by that testimony.29  All 
other district courts in the Ninth Circuit that have addressed this issue concur with the King/Detoy 
approach,30 as have other district courts that have taken up the issue.31 
 
There is one point, however, on which this new approach and Paparelli align:  Courts are unequivocal in 
holding that it is improper to instruct the witness not to answer questions because they exceed the scope 

                                                                                                                                                             
“I can assure the parties I will grant such [protective] orders during the deposition if necessary and the 
offending counsel will rue his or her wasting everyone’s time.”  Id. 

26 Cabot Corp. v. Yamulla Enters., Inc., 194 F.R.D. 499, 500 (M.D. Pa. 2000). 
27 Detoy v. City and County of San Francisco, 196 F.R.D. 362, 367 (N.D. Cal. 2000). 
28 Id. 
29 Id. 
30 F.C.C. v. Mizuho Medy Co. Ltd., 257 F.R.D. 679, 682 (S.D. Cal. 2009) (Relying on King and 

Detoy in holding that the examining party, by asking questions outside the scope of the enumerated 
topics, “was following the Rules and had a right to cross-examine Atkins without prior notice and on 
matters not identified in the notice of deposition”); UniRAM Tech., Inc. v. Monolithic Sys. Tech., Inc., No. 
C 04-1268 VRW (MEJ), 2007 WL 915225, at *2 (N.D. Cal. Mar. 23, 2007) (applying Detoy, and holding 
that “[t]he 30(b)(6) notice establishes the minimum about which the witness must be prepared to testify, 
not the maximum”); U.S. E.E.O.C. v. Caesars Entm’t, Inc., 237 F.R.D. 428, 432-33 (D. Nev. 2006) 
(applying and adopting Detoy); Icon Enters. Int’l, Inc., 2004 WL 5644805, at *7 (holding that responses 
to questions that exceeded the scope of the 30(b)(6) deposition were admissible at trial, but recognizing 
that, “if the statements were elicited in response to a question that went beyond the topics designated by 
the deposing party, the party that designated the witness may request from the trial judge jury instructions 
that such answers were merely the answers or opinions of individual fact witnesses, not admissions of the 
party” (quotation marks and citation omitted)); Teknowledge Corp. v. Akamai Techs., Inc., No. C 02-
5741-SI, 2004 WL 2480707, at *1 (N.D. Cal. Aug. 10, 2004) (applying Detoy, King, and Cabot, and 
rejecting Paparelli). 

31 See Am. Gen. Life Ins. Co. v. Billard, No. C10-1012, 2010 WL 4367052, at *4 (N.D. Iowa Oct. 
28, 2010) (adopting “the majority view and find[ing] that the questioning of a Rule 30(b)(6) deponent is 
not limited to those subjects identified in the Rule 30(b)(6) notice”); ZCT Sys. Group, Inc. v. FlightSafety 
Int’l, No. 08-CV-447-JHP-PJC, 2010 WL 1257824, at *2 (N.D. Okla. Mar. 26, 2010) (relying on King 
and Detoy, and holding that “counsel should have simply allowed the questioning of Pitts and Van Maren 
to proceed while noting where necessary that the witness’ answer was not binding on the corporation”). 
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of the enumerated topics.  In fact, a number of courts have ordered the offending attorney to pay her 
adversary’s attorneys’ fees in bringing the ensuing motion to compel.32 
 
CONCLUSION:  PREPARE YOUR WITNESS FOR QUESTIONS BEYOND THE 
ENUMERATED TOPICS 
 
With the rule in Paparelli having been roundly rejected in all subsequent cases to consider the question, it 
is no longer safe to assume that your Rule 30(b)(6) witness will only have to answer questions concerning 
the topics enumerated in the deposition notice.  Thus, when preparing your witness for a Rule 30(b)(6) 
deposition, an attorney should take care to explain that there are some topics for which the witness must 
offer testimony that stretches beyond her personal knowledge and extends to the “company’s knowledge,” 
while there are other topics for which she should simply testify based on her own personal knowledge.  
You should make clear to the witness what those respective topics are, and she should be prepared to 
testify to both.  (This is particularly important where witness may also be considered a “managing agent” 
whose answers would be binding on the organization, regardless.)33  Then, when the questioning starts to 
veer away from the enumerated topics, the defending attorney should state her objection on the record, 
noting that answers to these questions are not binding on the organization.  If the testimony is put at issue 
at trial, counsel can request a limiting instruction, which the court should grant.34 
 
As the questioning attorney, you should consider yourself safe to ask questions that go beyond the 
enumerated topics.  But do not expect the responses to be binding on the organization.  And while courts 
have demonstrated a willingness to give the questioning attorney leeway in her questioning, no case has 
addressed the scenario where an attorney’s examination is completely divorced from the topics at issue in 
the deposition notice—i.e., an unabashed “ambush” scenario where the 30(b)(6) topics were no more than 
the bait in a bait-and-switch, designed to catch the opposing party unprepared.  Counsel would be well 
advised not to be this case of first impression. 

 
32 Am. Gen. Life Ins., 2010 WL 4367052, at *10; ZCT Sys. Group, 2010 WL 1257824, at *6; 

F.C.C., 257 F.R.D. at 682; Mass Engineered Design, Inc. v. Ergotron, Inc., No. 206 CV 272, 2008 WL 
8667511, at *2 (E.D. Tex. Jan. 8, 2008) (noting that both Paparelli and Detoy agree that it is improper to 
instruct a witness not to answer, and ordering party to pay adversary’s attorneys’ fees). 

33 Fed. R. Civ. P. 32(a)(3).  It may seem unfair to the party defending the 30(b)(6) deposition that, 
in the case of a managing agent, testimony beyond the enumerated topics is still binding on the 
organization.  After all, this eliminates any disincentive for the questioning attorney to not “ambush” the 
deponent with unexpected topics.  However, the impact of such “ambush” questioning is tempered by the 
fact that, even though the witness’s responses are binding, the deponent is not required to prepare to 
answer questions on non-enumerated topics.  Thus, if the witness does not know the answer, the witness 
can simply say so; she was under no obligation to prepare for these matters beyond her personal 
knowledge. 

34 Detoy, 196 F.R.D. at 367.  Neither Detoy nor any other case of which this author is aware 
addresses the question of whether an attorney must state an objection on the record, lest it be waived at 
trial.  Normally, failure to make an objection on the record will result in a waiver of that objection.  While 
it can be argued that that “waiver” rule should not apply here, the safe bet is to make the objection at the 
time of the deposition. 


