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workers’ comP. secTion
By stacy teMpel-st. John, Great Falls

COVID-19 and Montana Workers

Those of  us in Montana know we 
are fortunate to live here. From the 
big blue skies, spectacular mountains, 
golden plains, and blue-ribbon trout 
streams, Montana has it all – includ-
ing one of  the lowest per-capita levels 
of  COVID-19 cases in the United 
States. While we watch the devastat-
ing effects of  this virus unfold in 
other parts of  the country, Montana 
took advantage of  its vast acreage 
and resilient people to come out on 
top of  what could have been a much 
worse scenario. Even though it seems 
Montana has fared relatively well in 
this global crisis, the virus IS here in 
Montana and Montana workers ARE 
infected. What are Montana work-
ers to do when they are infected by 
COVID-19? Are they able to sustain 
a claim under the Montana Workers’ 
Compensation Act (WCA)? What 
is Montana doing to support our 
frontline and essential workers who 
contract the virus?

Is COVID-19 compensable 
under the Montana Workers’ 
Compensation Act?

Not surprisingly, the answer to 
this question is rather complicated. 
Ordinarily, workers’ compensation 
does not cover the spread of  viruses 
such as the common cold or flu due 
to the inability to relate the medical 
condition to exposure at work. In 
order to link COVID-19 to work, the 
first issue to determine is whether 
exposure to the COVID-19 virus is 
considered an “injury” or an “occupa-
tional disease.” So which is it? Is CO-
VID-19 an injury or an occupational 
disease? Well, it depends.1 Facts and 

circumstances of  each case will vary, 
and an independent analysis must be 
conducted.

Both injury and occupational dis-
ease classifications are entitled to the 
same benefits once established, but 
they each come with different chal-
lenges and limitations in the face of  a 
COVID-19 diagnosis. If  the exposure 
to the virus is to be considered an 
“injury,” the illness must be caused by 
an accident which is an unexpected 
traumatic incident or unusual strain, 
identifiable by time and place of  oc-
currence, identifiable by member or 
part of  the body affected and caused 
by a specific event on a single day or 
during a single work shift.2 The issue 
with COVID-19 being considered an 
“injury” is that the worker would need 
to be able to identify the time and 
place of  the exposure and rule out 
other potential exposures to a reason-
able degree of  medical probability.

On the other hand, if  exposure is 
viewed as an “occupational disease,” 
the condition must arise out of  or be 
contracted in the course and scope of  
employment caused by events occur-
ring on more than a single day or work 
shift.3 For an occupational disease to 
be compensable, the worker must 
prove that the occupational disease: 
(a) is established by objective medical 
findings; and (b) arises out of  or is 
contracted in the course and scope of  
employment.4 An occupational dis-
ease is considered to arise out of  or 
be contracted in the course and scope 
of  employment if  the events occur-
ring on more than a single day or work 
shift are the major contributing cause 
of  the occupational disease in relation 
to other factors contributing to the 

occupational disease.5 “Major con-
tributing cause” is defined as “a cause 
that is the leading cause contributing 
to the result when compared to all 
other contributing causes.”6 Although 
an occupational disease claim elimi-
nates the challenge of  identifying the 
precise date of  the exposure and only 
requires work be the leading cause 
of  the exposure, the issue with CO-
VID-19 being covered as an occupa-
tional disease is whether the injured 
worker can show that the exposure 
occurred at work over more than one 
work shift.

In light of  the relatively low num-
ber of  COVID-19 cases in Montana, 
officials are still able to conduct “case 
investigation” and “contact tracing” 
of  COVID-19 exposures. During the 
case investigation, public health of-
ficials work with a COVID-19 patient 
to help them recall everyone with 
whom they have had close contact 
during the timeframe they may have 
been infectious. Public health officials 
then begin contact tracing by warning 
these exposed individuals of  their po-
tential exposure as quickly as possible. 
If  contact tracing remains effective 
in Montana, it will likely be feasible 
to identify the time, place, and loca-
tion of  the exposure and subsequent 
infection. Obviously this is not fool-
proof, but an injured worker would be 
able to use the contact tracing infor-
mation to file an injury claim since 
they would be able to identify the 
date and location of  exposure. Like-
wise, absent social exposure by the 
injured worker, tracing of  exposure 
would also be feasible since Montana 
has only had 67 hospitalizations. As-
suming we can identify the exposure 
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through contact tracing, a viable 
injury claim with a date of  exposure 
would be possible.

On the other hand, if  we cannot 
trace the contact to a specific date, the 
next option would be an occupational 
disease claim. As noted above, under 
an occupational disease the exposure 
happens over more than one work 
shift and therefore does not require 
an exact date of  exposure. Further, 
the exposure at work need only be 
the “leading cause” when compared 
to other causes. However, in order to 
demonstrate an occupational disease, 
the worker would have to show that 
the virus infection happened over 
more than one work shift. Can a CO-
VID-19 infection occur in more than 
one work shift? While it is certainly 
complex and not all studies agree, it 
appears it may be possible. To make 
this case, we need to understand the 
infectious dose.

The average number of  viral 
particles needed to make a person sick 
is called the infectious dose. Scientists 
believe that the COVID-19 has a 
low infectious dose due to the highly 
infectious rate. Although the actual 
virus dosage is currently unknown 
and presumed to be low, it is more 
than one virus which, presumably, 
the immune system could overcome. 
Because it takes more than one virus 
to cause infection, the case could be 
made that disease was due to multiple 
exposures over more than one work 
shift. If  the worker demonstrates that 
they were exposed to multiple sources 
of  COVID-19 at work, they would 
be able to argue for an occupational 
disease since there must be enough 
virus exposure to cause an infectious 
dosage and this can happen over time. 
Also, there is some research demon-
strating that the larger the infectious 

dose, the worse the symptoms. Ex-
posure to multiple infectious people 
at work would increase the infectious 
dose and fall under an occupational 
disease, as the events of  exposure oc-
curring on more than a single day or 
work shift are the major contributing 
cause of  the occupational disease in 
relation to other factors contributing 
to the occupational disease. Unfor-
tunately, these studies are extremely 
new and the time necessary to cor-
relate these hypotheses will exceed 
the immediate need of  those workers 
infected now.

Montana workers may be able 
to make the case that a COVID-19 
infection is an injury or occupational 
disease under the current WCA, but it 
is certainly no slam dunk. The proper 
and ethical response to COVID-19 is 
to join nearly half  of  the states and 
extend workers’ compensation cover-
age to Montana’s workers.

What is being done for workers 
infected by COVID-19?

The World Health Organiza-
tion advises that employers should, 
“Honour the right to compensation, 
rehabilitation and curative services if  
infected with COVID-19 following 
exposure in the workplace” and stated 
that COVID-19 is to be “considered 
an occupational disease.”7

At least 23 states have taken 
steps to broaden coverage of  workers 
infected with COVID-19 including 
Montana’s rather conservative neigh-
bors of  North Dakota and Wyoming.8 

Workers’ Injury Law & Advo-
cacy Group (WILG) is the national 
non-profit membership organization 
dedicated to representing the interest 
of  millions of  workers and their fami-
lies who suffer the consequences of  

workplace injuries and illnesses. On 
March 30, 2020, WILG sent an open 
letter to the all of  the Governors 
and State Legislatures urging them to 
take whatever action was necessary, 
whether through executive order or 
legislation, to make sure workers were 
covered should they become ill as a 
consequence.

Although it seems Montana’s 
workers could support a claim under 
the current WCA, we should not risk 
the health and safety of  our front-
line workers battling causation with 
the insurers. Montana’s successful 
response to the COVID-19 outbreak 
due in large part to the Governor’s 
swift and reasoned response is a step-
ping stone to go further and protect 
our frontline workers. Yet Montana 
has taken no proactive steps to sup-
port our frontline workers. These 
workers are the ones we call heroes–- 
the ones that face COVID-19 in the 
hospitals, streets, grocery stores, and 
gas stations. If  we are going to call 
them heroes, we should give them 
more than lip service and treat them 
as heroes by passing presumptive laws 
that cover COVID-19 infections in 
the workplace.

ENDNOTES

1.  I learned this was the answer to most 
legal questions my first week of  law 
school in Civ. Pro. (Thanks Professor 
Ford – your instruction continues to 
serve me well!

2.   M.C.A. § 39-71-119.

3.   M.C.A. § 39-71-116 (23).

4.   M.C.A. § 39-71-407(12).

5.   Id.

6.   M.C.A. § 39-71-407(16).

7.  World Health Organization: CORO-
NAVIRUS DISEASE (COVID-19) 
OUTBREAK: RIGHTS, ROLES AND 
RESPONSIBILITIES OF HEALTH 



 Page 26 Trial Trends - auTumn 2015 Trial Trends -  summer 2020

workers’ comP. secTion (cont.)

Mark Your Calendar!
 

2020 Seminar of  
the Masters

 
MTLA’s Annual  

Convention

LIVE STREAMING ONLY 
August 6 & 7

WORKERS, INCLUDING KEY 
CONSIDERATIONS FOR OCCUPA-
TIONAL SAFETY AND HEALTH.

8.  Per WILG’s Legislative update 
at https://www.wilg.org/index.
cfm?pg=COVID19Legislation: 

Alaska: The legislature passed leg-
islation providing for a conclusive 
presumption of  work-relatedness for 
COVID-19 diagnoses among first 
responders and health care providers 
(SB 241).

Arkansas: The Governor lowered 
barriers for first responders and front-
line healthcare workers to receive 
workers’ compensation benefits with-
out creating a presumption of  cover-
age (Executive Order 20-19).

California: The governor signed an 
executive order (N-62-20) that pro-
vides a presumption of  coverage for 
COVID-19 for all workers who are 
currently working in the state.

Connecticut: The governor stated that 
he is considering a presumption bill 
for COVID-19.

Florida: The state says it will cover 
first responders exposed to coronavi-
rus on the job.

Illinois: The Illinois Workers’ Com-
pensation Commission issued a 
Notice of  Emergency Amendment to 
ensure first responders and front line 
workers, who are most susceptible to 
exposure to COVID-19, are afforded 
the full protections of  the Workers’ 

Compensation Act in the event they 
are exposed to or contract the virus.

Kentucky: Governor Andy Beshear 
issued Executive Order 2020-277 en-
titling workers exposed to COVID-19 
to TTD benefits by presumption. 

Louisiana: A bill was introduced in the 
legislature to classify COVID-19 as an 
occupational disease. The bill is not a 
presumption of  coverage, but merely 
classifies COVID-19 as an injury 
covered by workers’ compensation 
(SB 475).

Massachusetts: The legislature pro-
posed to provide a presumption of  
work-relatedness for all public em-
ployees who are currently working 
and are diagnosed with COVID-19 
(House Docket 5050).

Michigan: The Workers’ Compensa-
tion Agency published an emergency 
rule providing for a presumption of  
coverage for first responders diag-
nosed with COVID-19 or ordered to 
quarantine due to exposure.

Minnesota: The legislature enacted 
legislation to allow workers’ com-
pensation benefits for firefighters 
diagnosed with or quarantined due 
to “pandemic” diseases such as CO-
VID-19 (SF 4458/HF 4537).

Missouri: This emergency rule imple-
ments changes to the Missouri Work-
ers’ Compensation Law effected 
by the Governor’s Executive Order 
20-02 and Executive Order 20-04 and 
pursuant to the Governor’s emergency 
powers under Chapter 44, RSMo.

New Jersey: Senate Labor Commit-
tee passes S2380 creating a rebuttable 
presumption for health care workers, 
public safety workers and other es-
sential employees that if  they were to 
contract COVID-19, it is considered 
work-related and compensable.

New York: The legislature is con-
sidering legislation to allow work-
ers’ compensation coverage for first 
responders (Senate Bill S8041A).

North Carolina: A bill was introduced 
in the General Assembly that would 

provide a presumption of  compensa-
bility for COVID-19 diagnoses among 
first responders, healthcare workers, 
and other “essential” workers such as 
“food service” and “retail” workers 
(House Bill 1057).

North Dakota: The Governor is-
sued an emergency rule providing 
for workers’ compensation benefits 
for emergency workers infected with 
COVID-19.

Ohio: The legislature is considering 
legislation to allow workers’ compen-
sation coverage for first responders 
and emergency medical workers 
(House Bill 571).

Pennsylvania: The legislature is con-
sidering legislation to presume that 
COVID-19 is work-related for a long 
list of  “life-sustaining” occupations, 
which includes first responders but 
also grocery workers, pharmacists, 
trash collectors, and others (House 
Bill 2396).

South Carolina: A bill was introduced 
in the General Assembly to provide 
a presumption of  compensability for 
COVID-19 diagnoses among first 
responders and healthcare workers 
(House Bill 5482).

Texas: The Department of  Insurance 
lowered barriers to first respond-
ers seeking workers’ compensation 
benefits for coronavirus exposure by 
temporarily waiving some restrictions 
on disease coverage.

Utah: The legislature passed legisla-
tion to provide a rebuttable presump-
tion of  work-relatedness for first 
responders who contract COVID-19 
(House Bill 3007).

Wisconsin: The legislature passed 
Assembly Bill 1038, which provides 
for a presumption that a COVID-19 
diagnosis of  a first responder is work-
related.

Wyoming: Enacts SF1002 - Emergency 
powers, defining disease to include  
COVID for the year 2020 as a pre-
sumption to the employee in an em-
ployment sector covered by the act. w


