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MONTANA SUPREME COURT DECISIONS

STIPULATED SETTLEMENTS

Draggin’ Y Cattle Company, Inc., and Roger and Carrie Peters v. Junkermier, Clark,
Campanella, Stevens, P.C., New York Marine and General Insurance Company.  2019 MT 97. 
(Justice Baker) [MTLA members, Tim Strauch and David Paoli, Amicus MTLA Justin Stalpes,
Greg Munro MTLA argued amicus]  

Facts: Defendant CPAs Junkermier Campanella negligently advised Plaintiff Draggin’ Y ranch
and its owners to enter a tax free land exchange which proved to be illegal under existing
regulations and would result in state and federal taxes of $2.5 million due in three weeks.  When
the CPAs discovered their error, they notified their malpractice carrier, New York Marine, which
hired Patrick Hagestad in 2008 to defend.  The CPAs did not tell the plaintiff clients of the error
for months during which time the plaintiffs purchased an additional ranch and incurred debt
which they would not have done had they known of the tax liability.  Ultimately, they estimated
the malpractice caused them $8 million in lost profits.  

Plaintiffs sued Junkermier Campanella in 2011 for professional negligence, breach of
fiduciary duty and breach of contract and added claims of breach of implied covenant of good
faith and fair dealing, misrepresentation, deceit, and constructive fraud.  New York Marine
issued a reservation of rights letter reserving as to fraud and punitive damages and ending with
an admonition that the letter could not be construed “as an admission of coverage or liability”
and  “reserving all rights, remedies and defenses legal and equitable.”  

During ensuing communications, New York Marine continued to provide a defense but
refused any offer to settle for the $2 million policy limits, refused to concede coverage, refused
to agree it would be responsible for any excess verdict, and did not seek a declaratory as to
coverage.  Hagestad advised New York Marine that the value of the case was likely $250,000
(later $350,000) and the insurer offered $100,000 before mediation which failed.  After
mediation, plaintiffs and defendants entered a stipulated judgment for $10 million with a
covenant not to sue or execute and assignment of rights and then requested a hearing on
reasonableness.  NYM was allowed to intervene in the reasonableness hearing.  District Court,
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Judge Amy Eddy, found that NYM had abandoned its insured by its conduct so that the insured 
could stipulate to judgment for its protection, and held the stipulated judgment to be reasonable. 

Judge Eddy stated that this was not a breach of duty to defend case, but said the failure to
admit or deny coverage and to settle in good faith as required by MCA §33-18-201 (5) and (6)
constituted abandonment just as if the insurer had not defended.  She held the stipulated
settlement reasonable in the circumstances.  NYM appealed.  

Held: Overruled.  Where the insurer has provided a defense, the insured is not entitled to the
same legal presumptions that the Court has extended in situations where the insurer has not
provided a defense.  

Reasoning: Under Tidymans I (2014) and Tidymans II (2016), if the insurer fails to provide
defense, in the subsequent action, it is estopped from raising defenses it could have raised on
behalf of its insured, and is bound by any reasonable stipulated settlement the insured makes for
its protection.  If the insurer has defended as here, its ability to raise defenses for the insured is
blocked by the insured’s entering a stipulated settlement.  The UTPA provides remedies and
damages including punitive damages for breaches of the UTPA such as failure to admit or deny
coverage or to settle in good faith.  The Court noted that jurisdictions that appear to allow
stipulated judgments in this type situation do not have the statutory remedies that Montana has
enacted in MCA §§ 33-18-201 and 242.  The Court relied on Freyer (2013) and Abbey/Land
(2019) for the bright line rule that, in Montana, a stipulated judgment does not bind the insurer as
to damages where the insurer has been defending.  

Concurrence: Justices Sandefur, Gustafson and Shea concurred and asserted that the
reasonableness hearing that was held effectively litigated the damages that would later come up
in the action for breach of contract and rights under the UTPA.  Consequently, NYM should be
bound in that litigation by the $10 million figure found reasonable by Judge Eddy.     

ATTORNEY ERRORS AND OMISSIONS COVERAGE

ALPS Property & Casualty Ins. v. McLean & McLean, 2018 MT 190 (Justice Shea )
[MTLA members Timothy Strauch & Patrick Fox; Justin Stalpes for Amicus MTLA]  
Facts: David McLean and his son, Michael practiced law in Anaconda.  During a period of five
years from 2009 through 2014, David stole approximately $522,564 from clients through
embezzlement, forgery and theft.  The McLean firm had E&O coverage under claims made
policies with ALPS during the period, the last policy for the 2014 policy year.  The firm was the
“named insured” and David and Michael were “insured attorneys.”  ALPS’s renewal application
contained the following question:  

Are you aware of or do you have knowledge of any fact, circumstance, act, error, or
omission that could reasonably be expected to be the basis of a claim against you,
regardless of the merit of such claim?  If yes, please complete a Claim Information
Supplement for each claim or potential claim.  

Each year, David answered the question “no” for himself and the firm, as did Mike for himself
and ALPS renewed on that basis.   David’s malfeasance was discovered by the firm on July 22,
2014 and immediately reported to the Office of Disciplinary Counsel and ALPS.  Third party
malpractice claims against David by couples named McConnell an Micheletti were also
involved.  
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Legal Positions:  

ALPS initially gave notice of cancellation of the policy going forward but agreed to defend
under reservation of rights including the right to rescind and recover its defense costs.  However,
ALPS then rescinded the entire policy for the 2014 year and attempted to return the entire
premium.   

Michael argued that he was an “innocent insured” under the policy, entitled to coverage
and the right to purchase the Extended Reporting Period Endorsement.  ALPS responded that the
policy was void ab initio so that there was no innocent insured coverage or right to the ERE.   

Procedure: ALPS brought a declaratory action that the policy was properly rescinded, McLean
& McLean counterclaimed for breach of contract and Michael for breach of contract, and UTPA
claims and damages based on the innocent insured and ERE provisions. The District Court
granted ALPS summary judgment that the policy was void from the beginning under MCA § 33-
15-403, the material or fraudulent misrepresentation statute.

Issue: Whether 33-15-403 allowed ALPS a right of rescission. 

Held: ALPS had no right to rescind the policy under the statute.  Michael could retain coverage
and purchase the ERE.  

Reasoning:  The Court had erroneously read into the statute in the past a right of rescission
without taking into consideration the equitable exceptions in MCA § 28-2-1716 entitled “Power
of the court to require party rescinding to do equity.”

Held: The 3d party claims of David’s clients were barred because 33-15-403 gives the insurer
the right to deny David coverage in this case of material misrepresentation and fraud.  In
addition, Micheletti’s claim was not “made and reported” during the 2014 claim period.  

Note: 33-15-403 was substantively amended by the 2019 legislature as a result of this case, but
the legislative process ameliorated any real detriment to insurance consumers in the amendment.  

CERTIFIED QUESTION: INSURER’S DUTY TO OBTAIN RELEASE

High Country Paving v. United Fire & Casualty, OP 19-283, 5/21/19, 2019 WL 2058727
(Judge Molloy certifying; Justice McGrath for the Court) [MTLA member, Chris Edwards]

Facts:    Asphalt paving Company High Country was sued for negligently causing death of a
third-party driver and catastrophic damages to a the passenger when a loaded trailer became
unhitched and collided with their vehicle.  United insured High Country with a commercial auto
policy and a CGL policy each with a $1,000,000 per occurrence limit as well as a $2,000,000
commercial umbrella policy.  

Plaintiffs’ counsel, Chris Edwards, set out economic damages of $1,549,881.25 and
demanded $3,000,000 without a release.  Over the objection of High Country, United ultimately
settled on that basis.  High Country then negotiated tentative settlement of its remaining potential
liability with Edwards for $1.275 million and assignment of certain claims.  United refused High
Country’s demand to indemnify for that settlement or to defend and indemnify without
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reservation of rights if High Country didn’t settle.  Judge Molloy was presented with the
question whether United had a duty to obtain a release and certified the question to the Montana
Supreme Court.  

Certified question–Ordered Accepted: Where liability is reasonably clear, is it a breach of an
insurer’s duty to its insured to pay policy limits to a third party in a motor vehicle accident
without a release of its insured where claimed special damages are below limits but total
damages (including general damages) exceed policy limits?  

Conflicting law: Insurer’s statutory duty to accept 3d party’s reasonable settlement offer
without policy limits unless there is a reasonable basis for contesting the claim or the amount. 
Freyer (Mont. 2013).  Insurer’s duty to give the interests of its insured as much consideration as
it gives its own which arguably means obtaining a release of all future claims.  Gibson (Mont.
1984).  The Supreme Court had issued the following decisions that come into play in this issue:

Watters (Mont. 2000) Can’t demand release in minimum limits case.
Shilhanek (Mont. 2003) Extended Watters to policy limits case.
Ridley (Mont. 1997) Must pay medicals prior to final settlement.
DuBray (Mont. 2001) Must pay other certain damages prior to final settlement.
Lorang (Mont. 2008) Must advance pay certain damages where liability is reasonably clear.
Peterson (Mont. 2010) Set standard for reasonably clear.

The Montana Supreme Court accepted certification of the question.  

STIPULATED JUDGMENTS–COLLUSION

Abbey/Land and Glacier Construction Partners v. James River Ins., DA 17-705 (1/29/19)          
                      (Justice Baker)  

Background facts: Beginning in 2000, Los Angeles real estate developer Don Abbey developed
a massive luxury home on Shelter Island in Flathead Lake.  He was the sole owner of
Abbey/Land and of Glacier Construction Partners LLC which he created to be general contractor
in the building and oversee the multiple subcontractors that would be involved.  Water and
sewage systems on the island were complex and expensive and had to meet extensive
regulations.  Failures in the systems, design defects and the flooding and washing out of the
drain field ultimately resulted in extensive damage the dollar amount of which has been hotly
disputed.  

Years of multiparty litigation involving Abbey/Land, Glacier Construction, several
subcontractors and their insurers have included arbitration between Glacier and its subcontractor,
Interstate Mechanical, multi-party mediation and litigation in Federal and State District Courts
as well as arguments to the Montana Supreme Court.  It appears that litigation strategy and
tactics for protection of Abbey’s interests which included Abbey/Land LLC and Glacier
Construction LLC were handled by him and by his legal counsel from Olympia, Washington,
Jon Cushman.   Ultimately, it appears Abbey and Cushman coordinated between the two LLCs
with the objective of securing insurance coverage from James River and establishing substantial
damages from the water and sewage system failures.  

Abbey/Land and Glacier entered into a settlement agreement with a stipulated judgment
for $12 million and interest at 12%, assignment of rights, mutual release and covenant not to
execute in May of 2013.  A District Court approved the settlement finding that the amount was
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reasonable, but the Supreme Court later held that there was no record upon which such a finding
could be based and that Glacier’s insurer, James River, should have been allowed to intervene in
the hearing on reasonableness.  

Abbey unsuccessfully tried to unilaterally back out of the settlement agreement and go to
trial.  The matter appeared in Judge Amy Eddy’s District Court for a reasonableness hearing as
required by Tidymans I with James River being allowed to intervene.  Judge Eddy ordered that
Cushman and George Best could no longer represent Abbey and Glacier.  

Judge Eddy found the then $12 million consent judgment unreasonable and the product
of collusion but found the remedy of dismissal “too dramatic.”  She found the reasonable
damage to be $2,432,010 at 6.75% interest and awarded $925,619.87 attorney fees to James
River because of the collusion.   

Held: The Montana Supreme Court upheld the finding that the $12 million consent judgment
was unreasonable and that it was the product of collusion. 
 
Held: It was error not to dismiss the action for collusion.  

Reasoning: The parties’ conduct here was not “the usual custom and practice in which parties
engage in Montana as a consequence of an insurer’s failure to defend.”  This was an
impermissible collusion to expose the insured to greater liability and expand the recoverable
damages.  The collusion was so egregious that dismissal of Abbey/Land’s claims against Glacier
was the only appropriate remedy.  The dismissal is not to benefit the insurer but to protect the
interests of justice and integrity in the courts.  

Held: The District Court’s award of attorney fees under the UDJA, MCA § 27-8-313 was
appropriate because James River had the burden of overcoming the presumption of
reasonableness and did it by painstakingly discovering the evidence of the collusion.  Costs were
also appropriate under the UDJA.    

STACKING AUTO LIABILITY INSURANCE

Cross v. Warren and Progressive Ins., 2019 MT 51 (Justice Rice) [MTLA members, Cliff
Edwards, Roger Frickle, Shane Colton, Jaclyn Laferriere, John Heenan and Colin Gerstner]

Facts: Plaintiff appellants, Cross, Brady and Redfield each suffered substantial injuries when 18
year old Taylor Warren drove his parents’ GMC Sierra across the centerline on highway 212
outside Hardin.  The Warrens insured  four vehicles with Progressive with separate premiums
and limits of $100,000/$300,000 for BI coverage for each. Progressive refused to stack, and the
District Court granted Progressive summary judgment on the issue.  

Held: Summary judgment affirmed.  The BI policy coverages cannot be stacked.    

Reasoning: MCA § 33-23-203 controls and provides that, if the premiums actuarially reflect
separate coverages and are filed with the Insurance Commissioner the coverages cannot be
stacked.  Progressive’s declarations page and policy language block stacking.  The plaintiffs are
not “insureds” under the policy and have no reasonable expectation that the BI limits will be
stacked.  The prohibition against stacking in these circumstances doesn’t make the coverage
illusory, because of the potential separate liability from separate use of the vehicles.  
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Note: This case and the Federal decisions denying stacking all note that the plaintiff seeking
coverage is not an “insured,” and appear to presume that, if the injured plaintiff is an “insured”
under the BI coverage, and separate premiums have been paid, the coverage can be stacked. 
This means that family member insureds should be able to stack BI coverage if injured by any
driver of one of their own vehicles.  

Suppose the insured who negligently seriously injures or kills another in an auto accident
argues that the benefit of his first party BI coverage is defense and indemnity and that he, as a
first party insured is entitled to stack the BI limits for the sake of his own protection.  Doesn’t he
have a reasonable expectation of stacked coverage where he has paid separate premiums?

STACKING OF AIRCRAFT LIABILITY INSURANCE

U.S. Specialty Ins. v. Estate of Ward and Estate of Melotz, 2019 MT 72  (Justice Baker)
[MTLA members, Cory Laird, Rob Bell and Tim Dailey] 

Facts: Darrell Ward was killed while a passenger in an aircraft piloted by Mark Melotz.  Melotz
insured three planes with U.S. Specialty each for limits of $100,000/$1,000,000, paying separate
premiums for each.  Ward’s estate demanded that the liability limits be stacked.  Because the
auto stacking case of Cross v. Warren (Mont. 2019) was pending in the Montana Supreme
Court, Federal Judge Christensen certified the stacking question to that Court.                               

Issue: (As modified by the Montana Supreme Court) Is the Estate of Darrell L. Ward entitled to
stack the limits of liability coverage for three separate aircraft under the terms of an insurance
policy issued to the pilot of an aircraft in which Ward was a passenger at the time it crashed?

Held: The policies cannot be stacked.

Reasoning: There is no Montana statute or Federal statute governing stacking of aircraft liability
insurance.  The policy does not contravene public policy, because it does not provide illusory
coverage, and Ward did not have a reasonable expectation of stacked coverage, because he was
not an “insured” since he could only be a passenger in one aircraft at the time of the accident. 
Melotz did not have a reasonable expectation that a third party who was not an insured would be
entitled to stack. 

UNDERINSURED MOTORIST OFFSETS

Cramer v. Farmers Ins. Exchange, 2018 MT 198 (Justice Rice) [MTLA member, Lon Dale]

Facts: Cramer was one of five passengers in an auto struck by an insured at-fault vehicle.  She
stipulated that her tort damages were $75,686.81, and she was allocated $27,000 from the
tortfeasor’s BI coverage so that she was underinsured for $48,686.81.  GEICO, which insured
the car in which she was riding, paid her the full per person $25,000 limit of its UIM.  Her
personal auto insurer, Farmers, had $50,000 UIM and $100,000 Med Pay under which it paid
medical bills of $21,686.81.  However, Cramer and Farmers could not agree on how much
Farmers could offset the Farmers UIM benefit for the UIM paid by Geico and Med Pay Farmers
had paid.  
District Judge Deschamps granted Farmers a dollar for dollar offset against UIM for the UIM
benefit from GEICO, and a complete offset of the Med Pay benefits Farmers had already paid.
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Farmers UIM Provisions:  

We will pay all sums which an insured person is legally entitled to recover as damages
from the owner or operator of an UNDERinsured motor vehicle because of bodily
injury sustained by the insured person.

* * * 
2.  The amount of UNDERinsured Motorist Coverage we will pay shall be reduced by the
amount of any other bodily injury coverage available to any party held to be liable for
the accident.  

3.  If any other collectible insurance applies to a loss covered by this part, we will pay
only our share.  Our share is the proportion that our limits of liability bear to the total of
all applicable limits.  

Farmers Non-duplication provision:

9.  No Duplication of Benefits

Any amount paid under Coverage E – Medical Expense Coverage, will be applied against
any other coverage of this policy applicable to the loss so that there is no duplication of
Coverage E benefits.  

GEICO’s “other insurance” provision:

If the insured has other insurance against a loss covered by the Uninsured Motorist
provisions [including UIM coverage] of this policy, we will not be liable for more than
our pro-rata share of the total coverage available.

Issue 1: Whether Farmers can offset the $25,000 UIM GEICO actually paid Cramer or only the
$16,228.94 GEICO was apportioned to pay under the pro rata “other insurance” clauses.  

Held: Farmers may only offset by the $16,228.94 pro rata amount.    

Reason: The UIM agreement and UIM other insurance clause provide that Farmers will pay 2/3
of the UIM loss.  There is no language in Farmers policy that would prevent any double recovery
here.  There is no blanket rule prohibiting duplicate insurance coverage when the policy provides
for the coverage and the insured has paid for it.  Winter (2014) 

Issue 2: Whether Farmers can offset the $21,686.81 Medical Pay benefit against its UIM
liability.

Held: Farmers may offset the $21,868,81 Medical Pay benefit against the UIM benefit it owes.

Reasoning: The Coverage E “No Duplication of Benefits” provision was clearly identified, not
obscure and applies to the UIM coverage.  
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Held:   Cramer is entitled to reasonable attorney fees even though she didn’t prevail on every
claim, but reasonable attorney fees may not include those involved in pursuing positions on
which she did not prevail.

MONTANA FEDERAL DECISIONS

INSURANCE BAD FAITH: PLEADING IMPLIED COVENANT UNDER § 33-18-242 MCA

High Country Paving, Inc. v. United Fire & Casualty Co., 365 F.Supp.3d 1093 (D. Mont.
2019) (Judge Christensen) 

Facts:    Asphalt paving company, High Country, was sued for negligently causing death of a
third-party driver and catastrophic damages to a passenger when a loaded trailer became
unhitched and collided with their vehicle.  United insured High Country with a commercial auto
policy and a CGL policy each with a $1,000,000 per occurrence limit as well as a $2,000,000
commercial umbrella policy.  

Plaintiffs’ counsel, Chris Edwards, set out economic damages of $1,549,881.25 and
demanded $3,000,000 without a release.  Over High Country’s objection, United ultimately paid
the limits without obtaining a release.  High Country then negotiated tentative settlement of its
remaining potential liability with Edwards for $1.275 million and assignment of certain claims. 
United refused to indemnify for that settlement or to defend and indemnify without reservation
of rights if High Country didn’t settle. 

Procedure: High Country sued United alleging in count I claims for unfair claims settlement
practices and count II for breach of the implied covenant of good faith and fair dealing.  United
moved to dismiss Count II as a bad faith claim prohibited by § 33-18-242 MCA.  The Court
denied the motion.  

Issue: Whether § 33-18-242 MCA prohibits a first party claim for breach of the implied
covenant of good faith and fair dealing (which is essentially a “bad faith” claim.)  

Held: While § 33-18-242 MCA prohibits a bad faith tort claim, it expressly allows the first party
insured to file a breach contract claim, and Story (Mont. 1990) held that every contract contains
a covenant of good faith and fair dealing, so that plaintiff may plead breach of that covenant and
recover contractual damages for that breach.  The “...MUTPA itself codified the ‘common
applications’ of the tort which remain viable for an insured.”  

Held: The facts do support a claim for breach for failure to obtain a release.  

Reasoning: “...the Montana Supreme Court in Story (Mont. 1990) explicitly stated that ‘breach
of an express contract term is not a prerequisite to breach of the implied covenant.”’ “It was not
clear that liability exceeded policy limits in this case when United Fire paid policy limits without
negotiating a release.”  The Ridley damages made up less than 10% of the policy limits.          
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CERTIFIED QUESTION: INSURER’S DUTY TO OBTAIN RELEASE

High Country Paving v. United Fire & Casualty, CV 18-163-M-DWM, 2019 WL 2058727
(Judge Molloy certifying) [MTLA member, Chris Edwards]  
Note: This is the same case reported as an accepted certification by the Montana Supreme Court
above and as this same Court’s ruling on a motion to dismiss.  

Facts:    See report of decision in same case, above.  D

Certified question–Ordered Accepted: Where liability is reasonably clear, is it a breach of an
insurer’s duty to its insured to pay policy limits to a third party in a motor vehicle accident
without a release of its insured where claimed special damages are below limits but total
damages (including general damages) exceed policy limits?  

Conflicting law: Insurer’s statutory duty to accept 3d party’s reasonable settlement offer
without policy limits unless there is a reasonable basis for contesting the claim or the amount. 
Freyer (Mont. 2013).  Insurer’s duty to give the interests of its insured as much consideration as
it gives its own which arguably means obtaining a release of all future claims.  Gibson (Mont.
1984).  

Watters (Mont. 2000) Can’t demand release in minimum limits case.
Shilhanek (Mont. 2003) Extended Watters to policy limits case.
Ridley (Mont. 1997) Must pay medicals prior to final settlement.
DuBray (Mont. 2001) Must pay other certain damages prior to final settlement.
Lorang (Mont. 2008) Must advance pay certain damages where liability is reasonably clear.
Peterson (Mont. 2010) Set standard for reasonably clear.

CGL POLICY COVERAGE OF FRAUDULENT E-MAIL SCHEME

Ad Advertising, Inc. v. Sentinel Insurance Company, Ltd., 344 F.Supp.3d 1175 (2018)
(Magistrate Judge Cavan)

Facts: On four occasions over a period of six weeks in 2016, Ad Advertising’s operations
manager was conned by the perpetrator of a fraudulent email scam to request that Western
Security Bank electronically transfer funds from Ad Advertising’s account to a bank account
designated by the perpetrator.  The perpetrator impersonated Ad Advertising’s president in
directing the operations manager to transfer the money.  The loss was $115,595 which was not
recovered.  Ad Advertising submitted claims to its insurer, Sentinel Ins. Co., which denied the
claims.  The company filed a declaratory action in State Court which case was removed to
Federal court and cross motions for summary judgment ensued. 

Policy Provisions: 

A.  COVERAGE
We will pay for direct physical loss of or physical damage to Covered Property at the
premises described in the Declarations (also called “scheduled premises’ in this policy)
caused by or resulting from a Covered Cause of Loss.
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***

2.  Property Not Covered
 
Covered Property does not include:
* * * 
c.  “Money,” bullion, numismatic and philatelic property and bank notes or “securities”
except as provided in any Additional Coverages of Optional Coverages.  

* * * 

3.  Covered Causes of Loss

RISKS OF DIRECT PHYSICAL LOSS unless the loss is:

a.  Excluded in Section B., EXCLUSIONS;

* * * 
5.  Additional Coverages

* * * 

f.  Forgery
(1) We will pay for loss resulting directly from forgery or alteration of any check, draft,
promissory note, or similar written promises, orders or directions to pay a sum certain in
“money” that you or your agent has issued, or that was issued by someone who
impersonates you or your agent. 

* * * 

I.  Money and Securities
(1) We will pay for loss of “money” and “securities” used in your business while at a
bank or savings institution, within your living quarters or the living quarters of your
partners or any employee having use and custody of the property, at the “scheduled
premises,” or in transit between any of these places, resulting directly from :
(a) “Theft”

* * * 
B.  EXCLUSIONS

* * *  
2.  We will not pay for physical loss or physical damage caused by or resulting from:
* * * 
f.  False Pretense: Voluntary parting with any property by you or anyone else to whom
you have entrusted the property if induced to do so by any fraudulent scheme, trick,
device or false pretense.  

(Endorsement for Additional Coverage under A.5 of the Policy:

4.  Computer Fraud
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The following Additional Coverage is added: We will pay up to $5,000 in any one
occurrence for physical loss of or physical damage to “money,” “securities,” and any
other property having intrinsic value resulting directly from computer fraud.  Computer
fraud means any act of stealing property following and directly related to the use of any
computer to fraudulently cause a transfer of that property from insider your premises or
from a banking institution or similar safe depository, to a person (other than a
“messenger”) outside those premises or to a place outside those premises.

Procedure: Cross motions for summary judgement on the False Pretense exclusion.  

Held: Ad Design did not suffer a “physical loss”, and therefore, the False Pretense exclusion
does not bar coverage.  

Reasoning: The insurer’s interpretation that funds held in an intangible form in an account are 
nevertheless money that could be withdrawn in a tangible form is reasonable.  However, the
policy switches back and forth between “loss or damage” and “physical los or physical damage”
without defining the physical terms, and courts go both ways on whether money held in bank
accounts is tangible so as to be “physical loss.”   Because there are two different reasonable
interpretations, the ambiguity must be resolved in favor of the insured, Ad Designs.  

Held: Ad Design can establish coverage under the policy.

Reasoning: The Additional Coverages, specifically the Money and Securities provision covers
the theft of money on deposit in a bank and defines theft as “the act of stealing” which the Court
said is “exactly what happened here.”  The loss is also covered under the Forgery provision
because the directions were “issued by someone who impersonates you or your agent.”

Held: There is no coverage under the Computer Fraud provision, because that provision requires
a physical loss, and Ad Design cannot claim there is no physical loss for the exclusion and have
it both ways.  

Note:  The Court deferred for further briefing on the issue of how many “occurrences” were
involved in the four transfers.  

DISCOVERY DISPUTES–BAD FAITH INSURANCE

Nei v. Travelers Home and Marine Insurance Company, 326 F.R.D. 652 (2018), 101 Fed. R.
Serv. 3d 847 (Judge Molloy) [MTLA member Jamie Towe].

Facts: Nei suffered injuries to his brain, spine, arm, hand and extremities when MacDonald ran
a stop sign in her SUV and pulled in front of his Ford Taurus.  MacDonald’s insurer USAA paid
the $300,000 BI limit of liability.  Nei’s insurer, Travelers, refused Med Pay and Underinsured
Motorist coverage on his three policies on the ground that his damages did not exceed the USAA
BI limit paid.  Nei sued Travelers for bad faith and unfair claims practices and sought a
declaration of coverage and punitive damages.  
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Nei sought discovery of Travelers’ claims file, claims manuals, claims procedures, its pattern
and practice, and incentives for bonuses.  Travelers objected to most of the discovery resulting in
this motion to compel. 

This decision features 32 head notes and approximately 22 rulings which constitute a
compendium of law regarding discovery of claims files, patterns and practices in insurer bad
faith litigation.  

Broad holdings:

1.  Boilerplate objections which do not meet the Federal Rules of Civil Procedure requirement of
stating whether material has been withheld can be overruled on that ground alone.
2.  The District Court must conduct in camera review of the insurer’s claim file to determine the
extent the work-product doctrine or attorney client privilege protect the file.
3.  In seeking historical and claims handling information, the claimant must show the nexus
between that information and the issues in the bad faith action.
4.  Files, manuals, guidelines etc. must be limited by narrowly defined period of time and closer
nexus with the insured’s bad faith claim.   
5.  The insurer need not produce asset and balance sheets showing its net worth.  
6.  The insurer must produce the job description of an employee involved in the claim, but not
that employee’s unnamed supervisors.   

CGL COVERAGE–CONSTRUCTION DEFECTS

Western Heritage Ins. v. Slopeside Condominium Assn. & Folkman, 371 F.Supp. 3d 828 (D.
Mont. 2019) (Judge Christensen)  

Facts: Contractor Folkman installed thermal “T-panel” systems on 23 of Slopeside’s
condominiums which systems did not work and ultimately caused damage to the condos. 
Slopeside sued in State Court, and Folkman did not notify his CGL carrier but defaulted on
Slopeside’s summary judgment motion and suffered judgment of $436,040.37 and attorney fees. 
When Western was finally notified, it offered to defend under reservation of rights if Slopeside
would set aside the default judgment which Slopeside refused.  

Procedure: Western filed a declaratory action in Federal Court seeking a declaration of no
indemnity, and Slopeside filed for partial summary judgment of coverage.

Issue: Whether there was a covered “occurrence.” 

Holding and reasoning: There was a covered “occurrence.”  The policy covers liability for
“bodily injury” and “property damage” caused by an “occurrence” defined as “an accident,
including continuous or repeated exposure to substantially the same general harmful conditions. 
Defective workmanship can still be the basis for an occurrence,  The Court relied on Fischer
(Mont. 2016) for the test of (1) whether the initial act was intentional and (2) whether the harm
was expected or intended from the actor’s standpoint.  An “occurrence” may be found where “an
initial act of intention led to unexpected results.”  

Additional holdings: The balance of this case involves four additional holdings on exclusions to
CGL coverage of construction defects which holdings are valuable to plaintiffs in construction
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defect cases.  This case, and the next reported case below add substantially to the jurisprudence
on the exclusions as applied to construction disputes.  

  
CGL COVERAGE–CONSTRUCTION DEFECTS  

Atlantic Casualty Ins. v. Quinn and Brunner Homes & Const., 44 MTF 206, 6/20/19, 2019 WL
2550978 (Judge Molloy)  

Facts:  Brunner contracted to build a luxury home for Quinns in Missoula in 300 days with a
liquidated daily damage clause if he didn’t meet the date.  Quinns filed a 12 count complaint for
negligence, breach of contract and construction default which complaint Brunner tendered to
Altantic for defense and indemnity.  Atlantic undertook defense under reservation and filed a
federal declaratory action and motion for summary judgment on all 12 counts.  

Held: The complaint alleges an “occurrence” that must be defended.  The Court cited Western
Heritage (Mont. 2019) above and the Fischer (Mont. 2016) test for the proposition that faulty
workmanship can be a covered “occurrence” if (1) the act was not intentional or (2) the
consequence or result of the act was not intended or expected from the standpoint of the actor.  

Held: The liquidated damages provision in the construction contract are purely contractual
damages and not covered under the policy.  

Held: The policy does not cover breaches of warranty or violations of the Montana Consumer
Protection Act.  

Held: Emotional distress is not covered “bodily injury” because the policy excludes emotional
distress “unless it arises out of physical injury that occurs to that person.”  (Peggy Quinn alleged
that her emotional distress was accompanied by physical manifestations, but not that it was
caused by physical injury.)

Note: Fact issues precluded summary judgment on other aspects.  

CGL COVERAGE–“FALL FROM HEIGHTS” EXCLUSION

Porch v. Preferred Contractors Ins. Co., 2019 WL 1116674, 44 M.F.R. 199, 3/11/19
(Magistrate Judge Cavan) [MTLA members John Morrison and Haley Kemmick]

Facts:  Porch, who was involved in selling roofing contracts after a significant hail storm in
Billings climbed to a roof on a ladder.  Contractor Ochoa’s employee moved the ladder and
leaned it against a rain gutter.  When Porch attempted to come down the ladder, the gutter broke
and he fell 10-15 feet and was seriously injured.  He sued because of the “negligently placed
ladder” and claimed he did not fall from the ladder but rode it to the ground.

The “Fall from Heights” exclusion:
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“Bodily Injury” sustained by any person at the location of the incident, whether working
or not, arising out of, resulting from, caused by, contributed to by, or in any way related
to, in whole or in part, from a fall from heights.  For purposes of this exclusion, a fall
from heights shall include, but not be limited to, a fall from scaffolding, hoists, stays,
ladders, slings, hangers, blocks, or any temporary or moveable platform where there is a
height differential to the ground.  

Issue: Whether the exclusion applies if Porch did not fall from the ladder but rode it to the
ground.  

Held: The exclusion applies.  

Reasoning: The exclusion is not ambiguous and the plain language blocks “falls from heights”
regardless of whether the fall is with a ladder or from a ladder.  .                                  

NINTH CIRCUIT MONTANA DECISIONS

The Depot, Union Club, and Trail Head v. Caring for Montanans and Health Care Services
Corp., 17-35597, 2/6/19 (Judges Bybee, Fletcher and Burns of SD California.  (MTLA member
John Morrison]

Facts:  The Montana Chamber of Commerce instituted a “Chambers Choices” health plan for its
members and represented that premiums would only reflect the costs of providing benefits.  In
fact hidden surcharges were used to pay kickbacks to the Chamber and buy unauthorized
insurance products. 

Procedure: Plaintiffs filed ERISA claims and state law claims in Federal District Court
(Christensen), and he dismissed all claims on the ground that (1) the plaintiffs failed to state
actionable claims under ERISA and (2) the state law claims were preempted by ERISA. 
Plaintiffs appealed.

Held: It was error to dismiss the state law claims with prejudice.  

Reasoning: The essence of the case is claims of fraud and misrepresentation in the sale of
insurance policies.  ERISA does not regulate such claims so that both the ERISA claims and the
ERISA defenses fail.  While Montana law under Rule 9(b) requires greater particularity for
pleading fraud, the claims should not have been dismissed with prejudice but, plaintiffs should
have been allowed to amend. The Federal Court on remand may decline supplemental
jurisdiction so that the claims will be heard in State Court.   
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