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The Lawyer-Delegates of the 1972 Montana Constitutional Convention 

 
Franklin Arness, Local Gov’t 
Cedor Aronow, Judiciary 
Thomas Ask, Local Gov’t & Rules 
Ben Berg, Judiciary & Style 
Geoffrey Brazier (MTLA), Natural Resources 
Bruce Brown, Eastern V.P. & General Gov’t 
Robert Campbell, Bill of Rights 
Jerome Cate (MTLA), Legislative 
Wade Dahood (MTLA), Bill of Rights (Ch.) 
Carl Davis, Education & Public Information 
James Felt, Executive 
James Garlington, Executive (V.Ch.) & Style 

Leo Graybill, President 
Otto Habedank, General Gov’t 
David Holland (MTLA), Judiciary (Ch.) & Style 
Thomas Joyce, Executive (Ch.) & Rules 
Robert Kelleher (MTLA), Legislative & Style 
Jerome Loendorf, Legislative (V.Ch.) & Style 
Russell McDonough, Revenue 
Mike McKeon (MTLA), Revenue & Administrative 
C.B. McNeil, Natural Resources 
Marshall Murray (WTLA), Bill of Rts & Rules (Ch.) 
John Schiltz, Judiciary & Style (Ch.) 
William Swanberg, Public Health

See Fritz Snyder and Mae Nan Ellingson, The Lawyer-Delegates of the 1972 Montana Constitutional 
Convention: Their Influence and Importance, 72 MONT. L. REV. 53 (2011) (“The Lawyer-Delegates”); 
100 DELEGATES: MONTANA CONSTITUTIONAL CONVENTION OF 1972 (Montana Cent. Comm’n 1989). 
 

I. “full legal redress” 
 
Article II, Section 16. THE ADMINISTRATION OF JUSTICE. Courts of justice shall be open to 
every person, and speedy remedy afforded for every injury of person, property, or character. No person 
shall be deprived of this full legal redress for injury incurred in employment for which another person 
may be liable except as to fellow employees and his immediate employer who hired him if such 
immediate employer provides coverage under the Workmen’s Compensation Laws of this state. Right and 
justice shall be administered without sale, denial, or delay.  
 

* * * * 
Adds to 1889 constitution by specifically granting to a person injured in employment the right to sue a 
third party causing the injury, except his employer or fellow employee when his employer provides 
coverage under workmens compensation laws. 
 
See Meech v. Hillhaven West (1989) (“In summary, the history of our remedy guarantee, the rule that the 
legislature may alter the common law, and the wording of Article II, § 16, support [the Defendant’s] 
assertions that no fundamental right exists to the common-law claims asserted by [the Plaintiff].”); but see 
David Schuman, The Right to a Remedy, 65 TEMPLE L. REV. 1197 (1992) (“[H]istory supports the Meech 
dissenter’s contention that the clause empowers appellate courts to correct the occasional excesses of 
overzealous legislatures.”). See also Brewer v. Ski-Lift (1988) (“This case is not a denial of full legal 
redress, but rather a case of denial of any redress and therefore appropriately decided on the constitutional 
basis of denial of equal protection….”);  
 
Compare Mont. Const. Art. V, § 12. (Local and special legislation. The legislature shall not pass a special 
or local act when a general act is, or can be made, applicable. Art. V, § 12.); Constance Van Kley, Article 
V, Section 12 of the Montana Constitution: Restoring Meaning to a Forgotten Provision, 79 MONT. L. 
REV. 115 (2018). 



II. “state subject to suit” 
 

Article II, Section 18. STATE SUBJECT TO SUIT. The state, counties, cities, towns, and other local 
governmental entities shall have no immunity from suit for injury to a person or property. This provision 
shall apply only to causes of action arising after July 1, 1973. [C-2 (1974):, except as may be specifically 
provided by law by a 2/3 vote of each house of the legislature.] 
 

* * * * 
New provision abolishing the doctrine of sovereign immunity (“the King can do no wrong”) and allowing 
any person to sue the state and local governments for injuries caused by officials and employees thereof. 
 
See Peretti v. State (Mont. 1989) (“The waiver found in Art. II, sec. 18 extends only to tort actions, 
and not contract actions, involving injuries to a person or property.”); Koppen v. Bd of Med Examiners 
(1988) “[T]here were and are [quasi-judicial] immunities separate and distinct from sovereign 
immunity…. Art. II, Sec. 18 did not abolish the common-law doctrine of prosecutorial immunity.”); 
Anthony Johnstone, Confusion Over Sovereign Immunity: What is Article II, Section 18 About?, 42 
MONT. LAW. 16 (2017). 
 

III. “contested election of judges” 
 
Article VII, Section 8. [JUDICIAL] SELECTION. (1) [C-22 (1992): Supreme court justices and 
district court judges shall be elected by the qualified electors as provided by law.] The governor shall 
nominate a replacement from nominees selected in the manner provided by law for any vacancy in the 
office of supreme court justice or district court judge…. 
(2) If, at the first election after senate confirmation, and at the election before each succeeding term of 
office, any candidate other than the incumbent justice or district judge files for election to that office, the 
name of the incumbent shall be placed on the ballot…. 
(3) If an incumbent does not run, there shall be an election for the office.  
 

* * * * 
Revises 1889 constitution. Contested election of judges is not changed, however if a judge in office does 
not have an opponent in an election his name will be put on the ballot anyway and the people asked to 
approve or reject him. If rejected, the governor appoints another judge. When there is a vacancy … the 
governor appoints a replacement but does not have unlimited choice of lawyers as under the 1889 
constitution. He must choose his appointee from a list of nominees and the appointment must be 
confirmed by the senate--a new requirement.  
 
See Western Tradition Partnership v. Bullock (2011) (“Montana … has a compelling interest in 
precluding corporate expenditures on judicial elections based upon its interest in insuring judicial 
impartiality and integrity, its interest in preserving public confidence in the judiciary and its interest in 
protecting the due process rights of litigants.”), overturned sub nom. American Tradition Partnership v. 
Bullock, 132 S.Ct. 2490 (2012); Anthony Johnstone, A Past and Future of Judicial Elections: The Case of 
Montana, 16 J. APP. PRACTICE & PROCESS 47 (2015). http://ssrn.com/abstract=2660514. 
 
Compare I MONT. CONST. CONV. PROCEEDINGS 508, Judiciary Cmtte., Separate Majority Proposal on 
Campaign Expenses (1972) (“Campaign Expenses. The legislative assembly shall appropriate funds for 
the contested general election campaign expenses of candidates for the offices of justices of the supreme 
court and district court judges.”) (approved 46-45, rejected 49-47, approved 55-32, rejected 49-48). 


