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1. Apportionment of liability

a. Multiple causes.

(a.i.1)    The defendant’s conduct is a cause of the plaintiff’s injury if it is a 
substantial factor in bringing it about.

(2) A plaintiff is not required to eliminate all possible causes of 
damage in order to prove causation.

(3) A defendant may not avoid liability by claiming 

some other person helped cause the injury. 

b. Superseding intervening cause.



(1) Chain of causation.

a. A series of events, each of which was caused by the 
immediately previous event.

b. In chain of causation cases, defendant’s conduct is a 
cause of plaintiff’s injury if, in a natural and continuous 
sequence, it is a substantial factor in bringing it about. 

(2) Only an unforeseeable, independent, intervening cause [e.g. 
freakish, bizarre, criminal] supersedes a defendant’s negligence
and breaks the causal chain. 
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c. Evidence of conduct of non-parties 

(1) Absent evidence sufficient to show a superseding intervening 
cause, evidence of non-party conduct is prohibited by Plumb as 
an impermissible attempt to apportion liability to that non-
party.

(2) Joint and several liability

a. Common law imposed joint and several liability upon 
multiple tortfeasors in only two instances. 

a.i. Actions in concert 

a.ii. Independent actions producing an indivisible 
injury.

b. Where joint and several liability is imposed, each 
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tortfeasor is liable for the entire damage, but there can be 
only one full recovery.

c. There is no right of contribution among joint tortfeasors.

(3)  The non-party defense.

a. After unsuccessful attempts in 1977, 1981, 1987 and 
1995, the 1997 Legislature creates the version of the non-
party defense presently codified as Sec. 27-1-703, MCA 
(1997).

b. Non-parties are limited to persons with whom plaintiff 
has settled and persons plaintiff has released from liability.

c. [NOTE] The non-party defense allows plaintiffs, 
through intelligent settlements, to recover more than 100% 
of their damages. 
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2. Apportionment of damages.

a. Susceptible (eggshell) plaintiff.  Any compensation to which 
plaintiff is entitled should not be reduced simply because plaintiff was
more susceptible to injury than a normally healthy person.

 

b. Pre-existing conditions

(b.i.1) Where a pre-existing condition has been aggravated,  damages may be 
apportioned only if the evidence permits apportionment.

(b.i.2) Defendant has the burden of proving to a reasonable degree of medical 
probability that plaintiff’s injury is divisible and is can be apportioned. 

(b.i.3) If the relevant evidence does not permit apportionment, the defendant is 
liable for all the harm. 

c. Other injuries, both pre- and post-.
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(c.i.1) Plaintiff always has the burden of proving the element of 
causation.

 

(c.i.2) Apportionment of damages is different from apportionment of liability 
(prohibited by Plumb), because plaintiff is not being asked to defend 
someone else’s conduct, but rather to prove the cause of their injuries. 

c.i.2.a. In cases involving apportionment of damages, as 
opposed to apportionment of liability, defendant is permitted
to present evidence of other injuries to negate cause.

c.i.2.b. A fine line must be drawn and carefully protected 
to make certain the defendant is not allowed to present 
evidence of non-party conduct, as opposed to the divisibility
of plaintiff’s injuries. 

(c.i.3) The same rules apply as in the case of pre-existing conditions and if the 
evidence does not permit apportionment of damages, the defendant is liable 
for all the harm. 
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