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I. INTRODUCTION 

 

A. Background of Tidyman’s Litigation. 

 

The Tidyman’s litigation involved allegations by ESOP participants that 

insured defendants—who were both officers and directors of the company as well 

as fiduciaries of the ERISA plan—breached both federal ERISA duties and state 

law corporate duties by failing to divest the ESOP’s assets (consisting of shares of 

the company) as they had been advised to do by various financial and industry 

experts. Documentary evidence suggested the insured defendants’ decisions on 

behalf of the ESOP not to divest itself of the assets was influenced by their 

personal interests as officers and directors of the company; if the ESOP sold the 

shares, a new owner might install a new management team. This conflicted 

decision resulted in the ESOP retaining the shares, which ultimately reached $0 in 

value, and effectively bankrupting the plan participants’ retirement accounts. 

 

B. NUFI’s Claims Handling. 

The insurer was National Union Fire Insurance Company of Pittsburgh, PA 

(“NUFI”). The Tidyman’s plaintiffs sued NUFI early in the litigation for failing to 

respond to their third party demands for insurance coverage and/or to participate in 

settlement efforts. That early lawsuit against the insurer was dismissed after NUFI 

agreed to adjust the third party claims in accordance with Montana law enforcing 

liability insurers’ obligations to third party claimants.  
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Thereafter, NUFI defended its insureds through several years of litigation. 

Eventually, some of the state law corporate duty claims and all of the ERISA 

claims were settled. As to the remaining state law corporate duty claims, the trial 

court granted summary judgment to the insured defendants. On appeal, the Ninth 

Circuit reversed and remanded for further proceedings.  

The district court, however, declined to continue asserting supplemental 

jurisdiction over the remaining state law claims, since all the federal claims had by 

then been resolved, and dismissed for refilling in state court pursuant to 28 U.S.C. 

§ 1367(c). Due in part to the way some of the settled claims had been resolved, the 

refiled complaint incorporated a changed configuration of the parties. A corporate 

entity that had once been a defendant had been freed from the adverse control of 

the insured defendants and become a party plaintiff.  

The insurer seized upon this technical change in configuration and invoked 

the Insured v. Insured exclusion in the policy to deny any further coverage to its 

insureds in connection with the litigation. Doing so required mischaracterizing the 

relationship between two Tidyman’s company entities. The corporate entity that 

had become a plaintiff was an insured under the policy only if it was a subsidiary 

of a related LLC that was a named insured. In fact, the corporate entity plaintiff 

was not and never had been a subsidiary of that LLC, so the invocation of the 

Insured .v Insured exclusion on that basis was error.
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Importantly, NUFI had documents in its own files reflecting the correct 

relationship between the Tidyman’s entities. Moreover, its representatives had 

previously drafted documents correctly describing the relationship between the 

entities. Thus, NUFI’s own files belied the basis for its denial. 

After the denial, the insureds’ defense attorneys made multiple requests for 

NUFI to reconsider its denial and reinstate the defense it had previously been 

providing. NUFI itself was focused on asking defense counsel to make sure the 

plaintiffs had seen the denial letter, suggesting the insurer may have been gambling 

the plaintiffs would give up and go away if they believed there was no more 

insurance coverage for their remaining claims. 

 

C. Plaintiffs’ Action against NUFI. 

Instead of going away, the Tidyman’s plaintiffs amended their complaint 

against the insured officers and directors to include claims for declaratory relief 

against NUFI. NUFI responded by filing a motion to dismiss, asserting it could not 

be sued by plaintiffs until they had completed their litigation against the insureds. 

By filing that motion to dismiss, NUFI opened the door for plaintiffs to set forth in 

briefing the likelihood that NUFI’s insureds would settle with plaintiffs. 

The insureds’ attorneys were still repeatedly demanding that NUFI reinstate 

the defense it had been providing. In written letters, defense counsel informed 

NUFI that the insureds were accruing unpaid legal fees, risking default judgment, 
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and that one of the insureds was dying and needed to protect his estate from 

liability. Despite the demands from defense counsel and the warning in plaintiffs’ 

briefing, NUFI doubled-down on its denial of any further coverage.  

Specifically, NUFI wrote a letter to defense counsel stating that it had not 

requested their input on coverage. Indeed, according to NUFI, “[n]othing could be 

further from the truth” and any notion that NUFI was interested in their input 

“[wa]s simply wrong.” Because NUFI had already clearly articulated its coverage 

position—and was uninterested in any contrary analysis from defense counsel—

there was no coverage and NUFI was not going to pay defense costs. 

This letter was written in 2010 and, approaching a decade later, is still one of 

the most remarkable denial letters in these presenters’ experiences. It is in part the 

remarkable nature of this letter that encourages the speculation the insurer thought 

its blunt denial might dissuade plaintiffs from pursuing their remaining claims.  

Instead, they offered covenants-not-to-execute to the insureds in exchange 

for confessions of judgment, which they then moved to enforce against the insurer. 

It remains remarkable that it took NUFI so long to comprehend the damage it had 

done to its own interests. When it finally did sink in, the insurer reversed itself on 

every front. The plaintiff Tidyman’s entity was not an insured, NUFI now 

conceded, but rather a third party claimant. It had reconsidered its prior denial and 

decided to reverse itself and provide defense coverage after all. In fact, it no longer 
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had a coverage position at all and required substantial additional investigation to 

reach one! 

The trial court was unpersuaded by NUFI’s many protestations. It granted 

the plaintiffs’ motion for summary judgment. NUFI had owed a duty to defend its 

insureds, had breached that duty, and its breach rendered it liable for the judgments 

they had confessed. 

 

D. The Reasonableness Question. 

The issue then became whether there was any cap on the insurer’s liability 

where it has wrongfully denied even a defense, effectively abandoning the insured. 

The relevant Montana precedents directed that the insurer was liable for all 

damages flowing from the wrongful denial—even in excess of the policy limits—

and that this included a confessed or stipulated judgment even if it was 

accompanied by a covenant-not-to-execute. It was also suggested that a judgment 

that was the product of collusion between the plaintiffs and the insured defendant 

could not be enforced against the insurer. NUFI argued that the judgment also had 

to be “reasonable.”  

Some out-of-state authorities rejected reasonability as a limitation where the 

insurer’s breach was that most egregious of all breaches: the wrongful failure even 

to provide a defense. Other jurisdictions imposed various versions of a 

reasonableness requirement even where the duty to defend was wrongfully 
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breached. Montana had not directly answered the question. The trial court agreed 

with plaintiffs.  

 

E. Tidyman’s I.  

On appeal, the Montana Supreme Court upheld summary judgment in the 

plaintiffs’ favor. NUFI had wrongfully breached its duty-to-defend, freeing the 

insureds to stipulate to judgment in exchange for a covenant-not-to-execute. NUFI 

was liable for the judgment, even in excess of its policy limit. But the Court 

determined that a reasonableness limitation was appropriate even where the duty to 

defend had been breached. The Court remanded with limited instructions for how 

the reasonableness inquiry should be conducted: 

The amount of the subject stipulated judgment was presumed reasonable. 

Tidyman’s I, 2014 MT 205, ¶ 41. No reasonableness hearing was procedurally 

required. Id. at ¶ 38. However, NUFI’s substantive arguments concerning the 

amount of the stipulated judgment required further consideration as relevant to the 

summary judgment. Id. at ¶ 44. NUFI, as the breaching insurer, had the burden of 

establishing unreasonableness with specific facts. Id. at ¶¶ 41, 44 (citing Greg 

Munro, The Insured’s Right to Settle When the Insurer is Defending Under 

Reservation of Rights, Trial Trends 15, 24-25 (Summer 2012)). The trial court had 

full discretion to set the parameters of any procedure for hearing NUFI’s 

arguments. Id. at ¶ 44.  
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F. Tidyman’s II.  

After remand, the trial court allowed the parties to conduct discovery 

relevant to reasonableness and disclose expert witnesses. A three-day hearing was 

conducted at which the experts testified, along with the lead plaintiff. Thereafter, 

the trial court entered findings of fact and conclusions of law determining that: (1) 

sworn testimony and other reliable evidence supported the amount of the judgment 

of $29 million; (2) at the time they settled, the range of damages the insureds had 

been facing ranged far above the amount of the confessed judgment; and (3) NUFI 

had failed to meet its burden of overcoming the presumption of reasonableness. 

NUFI again appealed. NUFI argued that the district court had improperly 

failed to consider certain issues and evidence and had improperly applied a 

subjective standard in analyzing the position in which the insureds had been 

placed, rather than an objective test of reasonableness.  

The Montana Supreme Court agreed with NUFI that the trial court had erred 

in using a reliable evidence test to assess reasonableness of the settlement:  

Instead of considering the challenges to reasonableness raised by 

NUFI and highlighted in our opinion in Tidyman’s I, the District 

Court based its conclusion that the settlement was reasonable on its 

assessment that “[t]he materials relied up[on] by Plaintiffs and [the 

insured defendants] possess sufficient indicia of reliability.” We have 

previously stated that “[t]he insurer, even when in breach of its 

obligations to its insured, is entitled to have the district court make a 

determination of the reasonableness of a settlement entered by the 

insured.” Abbey/Land LLC v. Interstate Mechanical Inc., 2015 MT 77, 

¶ 12, 378 Mont. 372, 345 P.3d 1032 (citing Tidyman’s I, ¶ 41). The 
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District Court did not actually assess the reasonableness of the 

settlement in this case, but rather sought to determine whether the $29 

million amount had some grounding in reliable evidence from the 

perspective of [the insureds]. We therefore remand this case for a 

second hearing on the reasonableness of the stipulated settlement.  

 

Tidyman’s II, 2016 MT 201, ¶ 12. The district court was given directions for 

consideration of the issue upon a second remand as follows: 

The Montana Supreme Court rejected NUFI’s proposal that “the settlement 

amount be analyzed from the perspective of the objective merits of the case and 

not from the subjective perspective of whether the insured was justified in 

accepting a release of liability in exchange for whatever the plaintiff requested.” 

Id. at ¶ 13. The out-of-state cases on which NUFI had relied for this proposal had 

not involved an insurer’s breach of the duty to defend its insured. Id. 

While it was accurate to say the reasonableness hearing should be conducted 

objectively from the point of view of a prudent person in the position of the insured 

defendant, that standard had to take into account that in a breach of duty-to-defend 

case, the position is that of an uninsured defendant: 

[A]s Plaintiffs and amicus curiae Montana Trial Lawyers Association 

point out, in a case in which there has been a breach of the duty to 

defend, such a defendant is no longer an insured defendant and is 

faced with personal responsibility for a potentially very large sum. We 

agree with Plaintiffs that a breach of the duty to defend is a factor that 

a prudent person in the position of the defendant would consider when 

determining what settlement amount is acceptable to him or her. In 

other words, an objective standard of reasonableness should account 

for a prudent assessment of the merits and value of the plaintiff’s case, 

but also for the position in which the defendant has been left 



 

9 
 

following an insurer's breach of the duty to defend. No prudent 

defendant would fail to consider the latter circumstance. 

 

Id. at ¶ 14. On the other hand, however, it should not be the trial court’s objective 

to further punish the insurer for its failure to defend its insured. The insurer has 

already suffered the consequences of its failure to defend by having lost the right to 

invoke insurance contract defenses as well as the right to assert its policy limits. Id. 

The Court summarized the test as follows: 

On remand, the District Court shall employ an objective standard for 

assessing reasonableness. …“The test as to whether the settlement is 

reasonable and prudent is what a reasonably prudent person in the 

position of the defendant would have settled for on the merits of 

plaintiff’s claim. This involves a consideration of the facts bearing on 

the liability and damage aspects of plaintiff's claim, as well as the 

risks of going to trial.” …[B]ut we note that in cases such as the one 

before us, a “reasonably prudent person in the position of the 

defendant” does not have the benefit of insurance coverage. 

Therefore, in assessing the reasonableness of a stipulated settlement 

when there has been a breach of the insurer’s duty to defend, a district 

court should objectively consider both the merits of the underlying 

case and the value to a prudent uninsured defendant of confessing 

judgment in exchange for a covenant not to execute. If after applying 

this objective standard the District Court finds [the amount] to be a 

reasonable settlement amount, it shall enter findings of fact 

establishing the reasonableness and judgment in favor of Plaintiffs for 

[that amount]. If the District Court finds [the amount] to be an 

unreasonable amount, it shall enter findings of fact and conclusions of 

law to that effect and reject the settlement. 

 

Id. at ¶ 15 (emphasis added). 
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The district court should not refuse to consider material and relevant 

evidence, but should allow additional discovery on and consider such evidence in 

the reasonableness hearing. Id. at ¶ 16. 

 

II. TEN COMMANDMENTS 

 

1. Thou Shalt Keep Holy Montana Duties to Third Party Claimants. Under 

Montana law, liability insurers owe duties directly to third party claimants 

who assert claims against insureds. Story v. City of Bozeman, 242, Mont. 

436, 446, 791 P.2d 767, 773 (Mont. 1990); Coleman Const. v. Diamond 

State Ins., 2008 WL 2357365, *7 (D. Mont. 2008). Third party plaintiffs 

may assert claims directly to a tortfeasor’s liability carrier and the carrier 

cannot simply ignore the claim. Attorneys representing plaintiffs against 

insured defendants should make a practice of asserting demands for 

coverage (ensuring notice); obtaining a claims number and the identity of the 

assigned adjuster; asking for the carrier’s coverage position; and asking the 

carrier to participate in settlement efforts. (It is also important to ensure the 

fee agreement with the clients covers both the underlying action against the 

insured defendants and also any litigation against the defendants’ insurers). 

 

2. Thou Shalt Have No Other Duties before the Duty-to-Defend. Other 

insurer breaches have consequences, but there is no breach so egregious or 

carrying so many consequences as a breach of the duty to defend. There is 

no “reasonable basis” defense for such a breach. It frees the insured to settle 

without the insurer’s consent. If the insurer’s denial of defense coverage 

breached its contractual obligations, it will be liable for the settlement 

amount, even if it is in excess of the policy limits and even if the insured 

obtained a covenant-not-to execute. 

 

3. Thou Shalt Not Bear False Witness against the Claims File. NUFI’s 

conduct in the Tidyman’s litigation breached its defense duties under the 

policy. However, it was especially egregious in part because its original 

basis for denial was contradicted by the contents of its own files and by 

documents its representatives had previously drafted. Plaintiff attorneys 

should be sure to ask the carrier what information it needs to consider the 

claim and to provide the information early and promptly when asked.  
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4. Thou Shalt Not Worship Before the Alter of Ambiguous Exclusions. In 

Newman v. Scottsdale Insurance Co., 2013 MT 125, 370 Mont. 133, 301 

P.3d 348, Scottsdale tried to escape liability for a confessed judgment on the 

reasoning that, due to certain exclusions in its policy, there was an 

unequivocal demonstration that the claim against its insured did not fall 

within the policy coverage; therefore, it had correctly denied a defense. Id. at 

¶¶ 41-42, 57. The Montana Supreme Court concluded the relevant policy 

provisions were unclear, thus “render[ing] the coverage confusing and 

ambiguous.” Id. at ¶ 41. Because of the resulting uncertainty regarding 

coverage, Scottsdale was unable to establish an “unequivocal 

demonstration” that the claim did not fall within the policy coverage. Id. at ¶ 

43. The Court thus affirmed summary judgment binding the insurer to a 

settlement/confessed judgment entered after its denial. Id. at ¶ 44. 

 

5. Thou Shalt Not Make Unto Thee Strategic Denials. Another factor that 

rendered NUFI’s conduct especially offensive is that there was an 

implication it wanted to use the denial strategically to dissuade the plaintiffs 

from pursuing their remaining claims. For example, the insurer had asked 

defense counsel to provide plaintiffs’ counsel with a copy of the denial 

letter. The insurer also insisted later that despite its unequivocal denial 

letters, it had been verbally informing the insureds it would keep paying for 

their attorneys to do certain things—like file certain motions that NUFI 

thought would be good strategy. (As a reminder, an insurer may not control 

the defense provided to its insured. In re Rules of Professional Conduct and 

Insurer Imposed Billing Rules and Procedures, 2000 MT 110, ¶ 38, ¶ 41, ¶ 

47.) While it seems impossible other insurers would risk this absurd strategy, 

it’s worth keeping in mind. Plaintiff lawyers should never take the insurer’s 

word for the availability of liability coverage, but should analyze coverage 

independently to reach as firm a position as possible on the likelihood of 

indemnity coverage.  

 

6. Thou Shalt Not Tell Defense Counsel to Go Pound Sand. A final factor 

that made NUFI’s conduct so egregious was its dismissive letters to the 

attorneys representing its insureds when those attorneys asked NUFI to 

reconsider the denial. Attorneys representing third party claimants should 

not hesitate to communicate directly with a defendant’s liability carrier as to 

why coverage should be acknowledged. In the Tidyman’s litigation, 

plaintiffs had warned NUFI in briefing about the possibility its insureds 

would enter into a settlement to which NUFI would be bound. When the 

insureds did exactly that—and NUFI wanted the court to come to its rescue 
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and allow it to reinstate the defense post-settlement—the Tidyman’s 

plaintiffs were able to point out that NUFI had, in essence, been warned by 

both plaintiffs and defendants. Its response had been a letter informing 

defense counsel it had no interest in their input. 

 

7. Thou Shalt Honor the Confessed Judgment. Where the insurer has 

breached its duty to defend, it is bound to a confessed judgment. Even if it 

did not consent to the settlement. Even if the insured received a covenant-

not-to-execute. Even if the consent judgment is in excess of policy limits. 

Even if the insurer thinks it had a “reasonable basis” to deny coverage.1 

 

8. Thou Shalt Not Take the Covenant-Not-To-Execute in Vain. The insurer 

will not be permitted to take advantage of the fact that its insured was able to 

negotiate a covenant-not-to-execute in exchange for a settlement or 

confessed or stipulated judgment. This is because the covenant-not-to-

execute is merely a contractual agreement not to execute; it is not a legal bar 

to execution. The plaintiff could theoretically still execute and the insured’s 

remedy would be to sue for breach of contract. Moreover, judgments can be 

recorded against real property or otherwise affect the insured defendant’s 

credit rating, insurability or employability, irrespective of the covenant. 

 

9. Thou Shalt Not Bear False Witness of Collusion. In Tidyman’s, the 

insurer tried to raise an issue of “collusion” based on: the insureds having no 

incentive to minimize a settlement amount because they were getting a 

covenant-not-to-execute; the plaintiffs had previously offered to settle for 

less than the stipulated judgment amount; the stipulated judgments were 

entered too quickly after NUFI’s denial of further defense coverage; and that 

NUFI had reversed itself and wanted to reinstate the defense. Both the trial 

court and the Montana Supreme Court held that these issues did not rise to 

the level of “collusion.” To the contrary, what they described was “nothing 

other than the usual custom and practice in which parties engage in Montana 

as a consequence of an insurer’s failure to defend,” as to which the Court 

could only say, “so what?” Tidyman’s I, ¶ 48. 

 

10. Thou Shalt Bear the Burden of Rebutting Reasonableness. Tidyman’s I 

and II both direct that the stipulated judgment is presumed reasonable and 

                                                           
1 Reasonable basis is a defense to bad faith or statutory violations. It is not a defense to breach of 

contract.  
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that the burden of rebutting that presumption falls on the insurer. Tidyman’s 

I, ¶ 44; Tidyman’s II, ¶ 6. 

 

11. Ye Shall Not Make False Idols of Denied Coverage. Under the guise of 

advocating “objective” analysis of the reasonableness of the settlement 

amount, what NUFI actually wanted was to remove any consideration of the 

insured’s ability to pay the judgment and instead focus exclusively on the 

merits of the claims. The Tidyman’s II court rejected that approach. While 

the analysis should take into account “a prudent assessment of the merits and 

value of the plaintiff’s case,” it should also take into account that, at the time 

of settlement, the defendant had been improperly forced into the position of 

an uninsured defendant, faced with personal responsibility for a potentially 

very large sum, being offered the chance to obtain a covenant-not-to-

execute. No prudent uninsured defendant would fail to consider the value of 

confessing judgment in exchange for a covenant not to execute. Id. at ¶¶ 14-

15. 

 

III. CRIME AND PUNISHMENT 

 

A. Newman v. Scottsdale Insurance Co., 2013 MT 125, 370 Mont. 133, 301 

P.3d 348.  

 

The case involved the suicide of 16-year-old Karlye Newman, who was 

residing at the Spring Creek Lodge Academy at the time of her death. Id. at ¶ 1. 

Her mother filed a wrongful death action against the school and related entities, 

including Teen Help, which was insured by Scottsdale and NUFI. See id. After 

both insurers refused to provide a defense, Teen Help settled Newman’s claims and 

assigned to plaintiff its rights against the insurers, which settlement was 

subsequently reduced to judgment. See id. 

Newman then filed a declaratory judgment and breach of contract action 

against Scottsdale and National Union. See id. at ¶ 3. The trial court agreed the 



 

14 
 

insurers had breached their duty to defend Teen Help and entered summary 

judgment finding them jointly and severally liable for the underlying judgment. 

See id. The court also awarded attorney fees and interest on the judgment. See id.  

Scottsdale and National Union appealed, but the Montana Supreme Court 

largely affirmed. An insurer’s duty to defend is triggered “where a complaint 

alleges facts which, if proven, would bring an event within the policy’s coverage.” 

Id. at ¶ 44. To give effect to the fundamental protective purpose of a liability 

insurance policy, “there must exist an unequivocal demonstration that the claim 

against the insured does not fall within the policy coverage before an insurer can 

refuse to defend; otherwise, the insurer has a duty to defend.” Id. at ¶ 57 (emphasis 

added). It was “well-established that where an insurer refuses to defend a claim 

and does so unjustifiably, that insurer becomes liable for defense costs and 

judgments.” Id. at ¶ 30 (internal quotation marks, citation, and brackets omitted).  

Scottsdale asserted that this standard was satisfied because the “professional 

services” and “designated operations” exclusions in its policy applied to 

Newman’s claim. Id. at ¶¶ 41, 42. The Court concluded the relevant policy 

provisions were unclear, thus “render[ing] the coverage confusing and 

ambiguous.” Id. at ¶ 41. Because of the uncertainty, Scottsdale was unable to 

establish an “unequivocal demonstration” that the Newman claim did not fall 

within the policy’s coverage. Id. at ¶ 43. Thus, the trial court had not erred in 
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finding a breach of the duty to defend and in entering summary judgment against 

Scottsdale. Id. at ¶ 44.   

The other insurer, NUFI, asserted it was not required to provide a defense 

under its excess/umbrella policy because Teen Help had not presented any 

information to National Union “‘evidencing that all underlying coverage has been 

exhausted and/or that underlying coverage does not apply to this claim.’” Id. at ¶ 

54 (quoting NUFI’s denial letter). The Court rejected that argument, in part, 

because NUFI had been informed by Scottsdale that Scottsdale had disclaimed 

liability. Id. “This knowledge raised the distinct prospect that National Union’s 

duty to defend was triggered.” Id. at ¶ 55. 

NUFI also asserted that Teen help had not timely notified it of the 

underlying lawsuit or tender a defense. Id. at ¶ 63. The Court rejected that 

argument as well. NUFI had known about the pendency of the claim before 

judgment and made a calculated decision to deny. Id. NUFI too had failed to 

“unequivocally demonstrate” that the claims against its insured did not fall within 

the policy coverage. Id. at ¶ 71. The district court had not erred in granting 

summary judgment against NUFI for its breach of its duty and binding it to the 

confessed judgment. Id. 

Although the Montana Supreme Court’s opinion in Newman clarified and 

expanded Montana law regarding the duty to defend generally, its directive that 
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insurance companies with potential defenses should seek a declaratory judgment 

while defending under a reservation of rights had long been established law in 

Montana. Ten years earlier, in Farmers Union Mutual Insurance Co. v. Staples, 

2004 MT 108, 321 Mont. 99, 90 P.3d 381, the Montana Supreme Court 

emphasized “[t]he fundamental protective purpose of an insurance policy” and 

held, much like the court did in Newman, that “[i]f FUMIC [the insurer] believed 

that there was a legitimate basis for contesting coverage, it could have tendered the 

defense under a reservation of rights and filed a declaratory judgment action.” 

2004 MT 108, ¶¶ 22, 26. Lastly, much as the Newman court did with regard to 

Scottsdale’s arguments, the Staples court warned insurers that questions regarding 

coverage should be “‘reserved for the Court or the jury’” and are not “‘for the 

insurer to answer unilaterally upon receipt of only the complaint and/or answer.’”  

Id. at ¶ 23 (quoting district court opinion). 

 

B. Abbey/Land LLC v. Interstate Mech. Inc., 2015 MT 77, 378 Mont. 372, 

345 P.3d 1032 (“Abbey/Land I”).  

 

The plaintiff landowner Abbey/Land LLC sued a general contractor Glacier 

Construction Partners LLC and various subcontractors involved in the construction 

of house. The liability insurer for the general contractor, James River, denied a 

defense. The landowner Abbey/Land and subcontractor Glacier reached a 

settlement agreement whereby Glacier would confess judgment in the amount of 
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$12 million judgment and assign to Abbey/Land all of Glacier’s rights against 

various insurers, including James River.  

James River moved to intervene to challenge the reasonableness of the 

confessed judgment and raise as an issue of collusion that the same person was a 

sole owner, manager and member of both plaintiff Abbey/Land and insured 

defendant Glacier. The trial never ruled on that motion before entering judgment in 

Abbey/Land’s favor for $12 million plus interest. Id. at ¶ 8. James River appealed, 

arguing that the district should not have entered this judgment without considering 

either its motion to intervene or the reasonableness of the confessed judgment. Id. 

at ¶ 9. The Montana Supreme Court agreed. Id. at ¶ 10. 

It remained well-established that an insurer’s unjustifiable refusal to defend 

would render it liable for the resulting defense costs, judgments or settlements. Id. 

at ¶ 12 (citing Farmers Union Mutual Ins. Co. v. Staples, 2004 MT 108, ¶ 20, 321 

Mont. 99, 90 P.3d 381; Independent Milk & Cream v. Aetna, 68 Mont. 152, 158–

59, 216 P. 1109, 1111 (1923)). But post-Tidyman’s, it was recognized that an 

insurer, even when in breach of its defense obligations, was entitled to a 

determination of the reasonableness of a settlement entered into by the insured. Id. 

(citing Tidyman’s I, ¶¶ 40-41; Mont. Code Ann. § 27–1–302; Watson v. West, 2011 

MT 57, ¶ 11, 360 Mont. 9, 250 P.3d 845 (district court’s award of damages after 

defendant’s default must be reasonable)).  
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Although coverage was not at issue (there had not yet been any judicial 

determination as to the propriety of the insurer’s denial or the availability of any 

coverage under the policy), the insurer was entitled to test reasonableness in the 

action between the plaintiff and the insured defendant. Id. at ¶ 15 (citing Nielsen v. 

TIG Ins. Co., 442 F.Supp.2d 972, 981 (D.Mont.2006) (an insurer should raise 

reasonableness issues in the underlying lawsuit, and not in a separate declaratory 

judgment action concerning coverage)). James River should have been permitted to 

intervene. Id. at ¶¶ 14, 15-16. 

On remand, the settlement would be presumed reasonable. The burden 

would be on the insurer to rebut that presumption. Id. at ¶ 13. The parameters of 

the hearing and whether to allow discovery or to what extent were committed to 

the discretion of the district court. Id. But analysis of the reasonableness of the 

insured’s settlement had to be “meaningful.” Id. 

 

C. Abbey/Land, LLC v. Glacier Constr. Partners LLC, 2019 MT 19, ¶ 2 

(“Abbey/Land II”). 

 

After the Montana Supreme Court remanded for a reasonableness hearing, 

Abbey/Land attempted to withdraw its motion to enter judgment on the settlement 

agreement and instead go to trial. It then filed a stipulation to arbitrate, arguing that 

Glacier and Abbey/Land’s contract required them to arbitrate their disputes. Id. at ¶ 
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32. The district court denied both efforts and disqualified various attorneys from 

representing Abbey/Land or Glacier. 

After discovery and a hearing on remand, the district court determined that 

the confessed judgment was the product of collusion and was unreasonable. The 

court reduced the judgment to approximately $2.4 million and ordered Abbey/Land 

and Glacier to pay James River’s attorney fees and costs. James River appealed, 

and Abbey/Land and Glacier cross-appealed. Id. at ¶ 2. 

The Montana Supreme Court agreed on appeal that the $12 million 

confessed judgment unreasonable on grounds that included, inter alia: 

 An arbitration provision originally included in the general contract 

likely would have excluded recovery for the bulk of Abbey/Land’s 

claimed damages. Id. at ¶ 39.  

 Even if Abbey/Land and Glacier had effectively amended the general 

contract to remove the arbitration provision and damages limitation, 

serious questions about the calculations for the loss of use and loss of 

saleable lot remained. Id. 

 Abbey/Land’s expert likely would not have been able to testify to 

elements of the damages due to a lack of foundation and necessary 

expertise. Id.  

 Additionally, based on the record, a jury could have found 

Abbey/Land had failed to mitigate its loss of use damages by not 

simply fixing the property. Id.  

 Abbey/Land had maintained that a subcontractor called Interstate was 

the primary liability defendant, but had settled all claims with 

Interstate for $500,000. Id. 

 At the time of settlement, Glacier had no risk of personal exposure 

because it was no longer was a going concern and all of its assets 
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already had been distributed to other Abbey entities, including 

Abbey/Land. Id.  

Based on this record, the Court affirmed the trial court’s determination that 

the $12 million consent judgment was not reasonable considering “both the merits 

of the underlying case and the value to a prudent uninsured defendant of 

confessing judgement in exchange for a covenant not to execute.” Id. at ¶ 40 

(citing Tidyman’s II, ¶ 15). 

The Montana Supreme Court further agreed that the confessed judgment had 

been the product of collusion. The background supporting that determination 

included the following: 

 Real estate developer had Donald Abbey formed Abbey/Land to 

purchase real property on which to build a large residence. After 

problems with the original contractor, Abbey formed Glacier to act as 

a new general contractor for the project. Id. at ¶ 5.  

 The Abbey/Land construction was Glacier’s only project. 

 Abbey was the sole owner, manager and member of both Abbey/Land 

and Glacier.  

 Abbey signed the general contract between Abbey/Land and Glacier 

on behalf of both parties.  

 The contract included an arbitration provision, limited the prevailing 

party’s damages to actual damages, and specifically precluded any 

recovery of consequential damages. Glacier was reimbursed for the 

cost of all work it performed, including the cost of correcting 

defective work, but did not earn any profit. Thus, Glacier served more 

as a construction agent for Abbey/Land than an independent, at-risk 

general contractor. Id. at ¶ 6. 

 Disputes arose between Glacier and a subcontractor. Id. at ¶ 7. 

Abbey/Land and Glacier sued that subcontractor, along with others, 
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the day before a scheduled preliminary hearing in an arbitration action 

initiated by the subcontractor. Id. at ¶ 8. They then sought to obtain a 

stay of the arbitration proceeding. Id. 

 In response, the subcontractor initiated a federal court action to 

compel arbitration. The federal court ordered Glacier to arbitrate and 

stayed the action in state court.  

 After that order, Glacier made the first tender to James River for a 

defense. Glacier represented to James River that damages were likely 

to be in the $1-2 million range. At that time Glacier was still aligned 

as a plaintiff in stayed state court action. James River denied 

coverage. Id. at ¶ 9.  

 Subsequently, the arbitrator awarded Glacier $414,021.11 in damages 

from the subcontractor, but also found fault with Glacier in the way 

the project had been managed and administered.” Id. at ¶ 10.  

 Immediately after the arbitration decisions, Abbey transferred all of 

Glacier’s assets to Abbey/Land and another one of Abbey’s 

companies. Glacier received no compensation for these transfers.  

 After the assets were transferred, Abbey/Land made a written demand 

against Glacier for the total amount of the $414,021.11 arbitration 

award. Id. at ¶ 5.  

 Shortly after this demand was tendered upon Glacier, Abbey/Land and 

Glacier signed an amendment to their general contract eliminating the 

arbitration requirement and removing the prohibition against any 

award of consequential or punitive damages. Id. at ¶ 12. 

 Abbey/Land then filed a second amended complaint in the state court 

proceeding. The amended complaint named Glacier as a defendant but 

contained no specific allegations against Glacier; rather, all of 

Abbey/Land’s claims against Glacier were pass-through claims 

against the subcontractors. Id. at ¶ 13.  

 Glacier renewed its tender for defense to James River. James River 

again denied coverage.  

 Other insurers provided Glacier with a defense under reservation of 

rights until a federal district court in Oregon found those companies 

had no duty to defend because Glacier had violated its duty to 

cooperate by engaging in “brazen collusion” with Abbey/Land. Id. at 
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¶ 14 n. 1 (citing Charter Oak Fire Ins. Co. v. Interstate Mech. Inc., 

958 F. Supp.2d 1188, 1205 (D. Or. 2013)). 

 The insurer-appointed defense attorney for Glacier retained an expert 

who opined that the problems at the project had not been Glacier’s 

fault. Another attorney independently hired by Glacier ordered the 

insurer-appointed counsel not to disclose that opinion to anyone. Id. at 

¶ 14. The independently retained attorney then insisted the defending 

insurers should terminate the insurer-retained counsel.  

 After termination, there was no evidence of any effort to mount an 

actual defense on behalf of Glacier. Glacier did not issue any 

discovery to Abbey/Land or depose anyone from Abbey/Land 

regarding Abbey/Land’s damages. Id. 

 Glacier’s answer admitted all of the factual allegations and asserted as 

an affirmative defense only that Abbey/Land’s damages were all 

caused by the conduct of others. It did not raise affirmative defense 

about Abbey/Land’s comparative negligence, duty to mitigate 

damages, or the arbitration provision. Id. at ¶ 15.  

 Abbey/Land’s prior attorneys had to withdraw after the case was 

realigned. It was Glacier’s attorney who found replacement counsel 

for Abbey/Land.  

 E-mails between Abbey and his various attorneys revealed extensive 

attempts to coordinate the litigation strategy between Abbey/Land and 

Glacier.  

 Abbey treated the lawyers for the two companies as one unit. Id. at ¶ 

16.  

 The two litigation teams held joint meetings. Id. at ¶ 17.  

 Glacier’s attorney contacted Abbey/Land’s expert to ask him to 

include additional elements of damages. Id. at ¶ 18. 

 There were various substantive problems with that expert’s damages 

calculations, which were presented the sole basis for the $12 million 

settlement figure. Id. at ¶¶ 19-20. Glacier’s attorney complained to 

Abbey that Abbey/Land’s attorney had not lined up more experts to 

prove the nature and extent of Abbey/Land’s damages. Id. at ¶ 20. 
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  It was Glacier’s attorney who filed the declaration and damages 

calculation of the one expert retained by Abbey/Land. Id. at ¶ 21.  

 Glacier’s attorney thereafter directed Abbey/Land’s attorney to bring 

a motion for summary judgment and that the companies should 

stipulated judgments in the meantime. Id. at ¶ 22.  

 Glacier’s attorney emailed Abbey/Land attorneys to discuss “a little 

more coordination amongst us” regarding “an onslaught of motions 

being ginned up in the opposing camp.” He explained that Abbey 

wanted to minimize out-of-pocket attorney fees so work should be 

performed whenever possible by attorneys being paid by Glacier’s 

insurance companies or those working on a contingency fee. Id.  

 Abbey replied to that e-mail, asking how much of the Glacier 

attorney’s billing was work for Abbey/Land. Id. Later, he wrote to the 

attorneys for both companies that, “we all have to be on the same 

game plan, which you will all need to be on board” and that they 

needed to make a deal amongst themselves about how to continue 

working on a contingency fee basis. Id. at ¶ 23.  

 Abbey subsequently signed a contingency fee agreement with 

Glacier’s attorney which gave him a percentage of any recovery by 

Abbey/Land. Id. 

 Tensions subsequently arose between Glacier’s attorney and 

Abbey/Land’s attorney because Abbey/Land’s attorney, having fully 

investigated the matter, thought Abbey/Land’s damages caused by 

Glacier were the in the neighborhood of $300,000.  

 Glacier’s attorney thought Abbey/Land’s damages caused by Glacier 

were in the neighborhood of $16 million. Id. at ¶25.  

 Glacier’s attorney demanded that Abbey terminate Abbey/Land’s 

attorney and then once he was out of the way, Glacier could stipulate 

to damages in higher amount. Id. at ¶ 26.  

 Abbey fired Abbey/Land’s attorney with an email drafted by Glacier’s 

attorney.  

 Glacier then stipulated to judgment in the amount of $12 million. 



 

24 
 

Although, the Montana Supreme Court reiterated that there was nothing 

inherently collusive about a stipulated judgment entered after an insurer’s refusal 

to defend (or about parties with shared ownership entering into a stipulated 

settlement agreement), under the facts presented, the trial court had appropriate 

found the judgment to be a product of collusion. Id. at ¶¶ 41-42, 47. 

An issue previously unresolved in Montana law was what should happen in 

the event a stipulated judgment was found to be unreasonable and/or collusive. 

James River argued for dismissal. Glacier and Abbey/Land thought the settlement 

amount should simply be lowered to whatever the district court determined to be 

reasonable. Id. at ¶ 55. The trial court thought dismissal was “too dramatic a 

remedy” and instead adjusted the settlement downward. Id. at ¶¶ 3, 32, 54. On 

appeal, the Montana Supreme Court disagreed that this was a sufficient remedy. 

First, it found that dismissal of a collusive case was within the inherent 

powers of the court. Id. at ¶ 56 (citing Carlson v. City of Helena, 38 Mont. 581, 

584, 101 P. 163, 164 (1909); Damron v. Sledge, 105 Ariz. 151, 460 P.2d 997, 1001 

(1969)). While the Abbey/Land-Glacier dispute was not “contrived entirely,” the 

parties did collude to artificially increase damages for an inflated judgment to 

enforce against the insurers. This was sufficient to support an exercise of the 

court’s inherent authority to dismiss. Id. 
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In deciding against dismissal, the trial court had improperly relied on an 

assumption that James River had breached its defense obligations. That issue had 

never been part of the litigation. Even if it had been, the insurer has already 

suffered the consequence of its failure to defend by having lost the right to invoke 

insurance contract defenses as well as to assert its policy limits.” Id. at ¶ 57 (citing 

Tidyman’s II, ¶ 14). In any event, the remedy of dismissal did not exist to protect 

the insurance company, but to protect the integrity of the justice system. Id. Here, 

the courts had faced evidence of collusion so egregious that dismissal was the only 

appropriate remedy. Id. at ¶ 58. 

Finally, the Court upheld the awards of fees and costs to James River, but 

remanded with directions to enter reductions in the amounts awarded as to each. Id. 

at ¶ 3.  

 

D. Draggin’ Y Cattle Company v. Junkermier, Clark, Campanella Stevens. 

 

A cattle ranch and its owners sued an accountant and an accounting firm for 

faulty tax advice and concealment of material information. New York Marine was 

the liability insurer and agreed to defend under a reservation of rights, which did 

not admit coverage for any claim. NYM never filed a declaratory judgment action 

to clarify coverage.   

Prior to mediation, the underlying plaintiffs offered twice to settle all claims 

against NYM’s insureds for the $2 million coverage limit. NYM refused. NYM’s 
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insureds repeated asked NYM to settle within policy limits. In response, NYM 

informed its insureds that if they settled without NYM’s consent, NYM would treat 

it as a violation of the cooperation clause in the policy, which would void 

coverage. It also reasserted its position that the policy limits were being eroded by 

defense costs. 

After the mediation failed and NYM’s counsel left with the local adjuster, 

the parties negotiated the terms of a consent judgment in the amount of 

$10,000,000 along with assignment of the insured’s rights against NYM and a 

covenant-not-to-execute. At the time, in light of NYM’s position that it would not 

be liable for any excess verdict and that even as to a verdict within limits it had 

potential coverage defenses, the insureds faced potential financial ruin. The 

agreement was conditioned upon the court making a reasonableness determination. 

Before finalizing the settlement at issue herein, the insureds communicated 

to NYM that they would continue to a verdict if NYM would agree to defend and 

indemnify without reservation. NYM did not respond. Instead, it initiated federal 

court coverage litigation against its insureds. 

The reasonableness hearing was scheduled and NYM moved to intervene to 

contest the reasonableness of the stipulated judgment. The state court permitted 

NYM to intervene, found the stipulated judgment to be reasonable, and approved 

settlement. In Draggin' Y Cattle Co. v. Addink, 2016 MT 98, ¶¶ 6 n. 1, 7-8, 31, 383 
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Mont. 243, 244, 371 P.3d 970 (“Draggin’Y I”), the Montana Supreme Court found 

there should have been a hearing to determine whether the trial judge needed to be 

disqualified based on a conflict of interest involving a personal matter.  

After a new judge was appointed, the trial court again determined the 

stipulated judgment to be reasonable and NYM appealed. The order from which 

NYM appealed did not incorporate any finding regarding NYM’s liability for the 

stipulated judgment. No judgment had been entered against NYM. To the contrary, 

the issue of whether NYM breached any duties owed to its insureds was pending in 

the separate federal court coverage litigation. Draggin' Y I, 2016 MT 98, ¶¶ 6 n. 1. 

Nevertheless, NYM’s position in the Draggin’ Y II appeal has been that a 

settlement cannot be reasonable if the insurer is defending. In making this 

argument, NYM has relied on the line of precedents holding that the insurer will 

not be held liable for a judgment in excess of policy limits where it is providing a 

defense. This line of cases has never been applied to find a stipulated judgment 

unreasonable merely because the insurer is defending. Rather, it would ordinarily 

be the case that if the insurer had not breached its duties, it would simply not be 

liable for the judgment, however reasonable. NYM’s argument is novel and the 

appeal remains pending at this time. 
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E. J & C Moodie Properties LLC v. Deck, 2016 MT 301, 385 Mont. 382, 384 

P.3d 466. 

 

Farm equipment business owner Moodie hired general contractor Haynie for 

building project. Subsequently Moodie sued Haynie and its principal, asserting 

construction defect claims. Haynie’s liability insurer Scottsdale denied coverage on 

the grounds that the claims predated the policy. Another insurer Farm Bureau was 

providing a defense to Haynie, albeit under a reservation of rights. 

Eventually, in exchange for a covenant not to executed, Haynie stipulated to 

a judgment reciting that: Moodie had suffered $5,650,000 in damages; that 

Scottsdale’s refusal to provide a defense placed Haynie at risk of financial 

insolvency and forced him to settle; and, that Haynie was assigning all its rights 

and interest in the Scottsdale policy to Moodie. Id. at ¶¶ 9-10. The district court 

entered judgment accordingly. Id. at ¶ 11.  

Moodie then filed an amended complaint, naming Scottsdale and requesting 

declaratory judgment that Scottsdale had breached its duty to defend, the judgment 

was reasonable and negotiated in good faith, and Scottsdale was liable for the 

stipulated judgment. Id. at ¶ 12. Scottsdale moved for summary judgment to 

dismiss the declaratory judgment count and sought discovery regarding the 

reasonableness of the settlement. Id. at ¶ 13. The district court ruled in favor of 

Moodie on all issues, holding Scottsdale was not entitled to discovery regarding 

reasonableness of the stipulated judgment. Scottsdale appealed. Id. at ¶ 14. 
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The Montana Supreme Court distinguished the case from the Schwan and 

Westchester decisions on which Scottsdale relied. In Schwan, State Farm had not 

breached its duty to defend, despite not hiring counsel for its insureds, because its 

actions in coordinating with defense counsel retained by its insureds’ other insurers 

“gave the necessary substance to the duty to defend and fulfilled its contractual 

duty to the [insureds] under the policy.” State Farm Fire & Cas. Co. v, Schwan, 

2013 MT 216, ¶ 20, 371 Mont. 192, 308 P.3d 48. State Farm Fire confirmed the 

co-insurer did not need assistance and was defending the insureds on all claims, 

committed to assuming the defense if the co-insurer discontinued its defense, 

participated in settlement discussions, and kept the insured advised of its actions. 

Schwan, ¶ 19. State Farm Fire also filed a declaratory action to determine coverage 

and hired coverage counsel for the insureds, even though not required to do so 

under the policy. Schwan, ¶¶ 9, 19. Thus, the insureds had not been “left 

unprotected or ... prejudiced” by State Farm’s actions. Schwan, ¶ 20. 

In Westchester, the excess insurer assumed the defense of its insureds once 

the primary policy limits were reached, issued a reservation of rights letter 

explaining it would defend up to its facial policy limits of $4 million, litigated the 

matter until the facial limits were exhausted, transferred the case back to the 

primary insurer, who assumed the defense, and joined the primary insurer in a 

declaratory action to determine coverage.  Westchester Surplus Lines Ins. Co. v. 
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Keller Transp., Inc., 2016 MT 6, ¶¶ 4-8, 382 Mont. 72, 365 P.3d 465. Under these 

circumstances, “the insureds were not ‘improperly abandoned’ by their insurers 

and left without a defense such that they would be ‘justified in taking steps to limit 

their personal liability’ by entering a stipulated judgment.” Westchester, ¶ 33 

(quoting Freyer, ¶ 34). Between Westchester and the primary insurer, the insureds’ 

legal costs, though delayed, were completely paid and the insured had legal 

representation up to the entry of the stipulated judgment between the insured and 

plaintiffs. Westchester, ¶ 31. 

Neither case supported the proposition that legal representation by another 

insurer necessarily means the duty to defend has not been breached. The results in 

those decisions were based on the specific facts presented. In contrast with those 

facts, Scottsdale in the Moodie case did not seek declaratory ruling to confirm its 

internal coverage determination. Scottsdale made no effort to contact the other 

insurer, offered no coordination, and provided no other defense support pending a 

ruling that would affirmatively confirm whether coverage existed under the policy. 

Id. at ¶ 27. These failures placed Haynie in the position of litigating under a 

reservation of rights letter from Farm Bureau. Id., at ¶ 28.  

As such, the stipulated judgment was the natural and ordinary consequence 

of Scottsdale’s failure to defend (which it eventually acknowledged was owed 

under the policy because some of the claims had occurred within the policy 
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period). Id. at ¶¶ 29-30. However, specific fact issues outlining problems with the 

appraisal used to establish the settlement amount precluded affirmance of the 

summary judgment in Moodie’s favor and required a reasonableness hearing 

conducted after appropriate discovery. Id., at ¶¶ 31, 37.  

 

F. State Farm Fire & Cas. Co. v. Howerton, No. CV–89–036–GF, 8 M.F.R. 

115 (D. Mont. Nov. 27, 1990). 

 

Plaintiff Howerton sued insured defendant Matteucci for various torts. 

Matteucci’s liability insurer State Farm provided a defense. By the plaintiff’s own 

assessment, State Farm had little exposure in connection with her claims. When 

Matteucci informed State Farm he intended to confess judgment, State Farm told 

Matteucci it would consider that a breach of the policy conditions. Matteucci 

nevertheless confessed judgment in exchange for a covenant-not-to-execute. State 

Farm filed a dec action seeking a determination that Matteucci had materially 

breached his obligations under the policy and State Farm had no liability for the 

confessed judgment. The trial court observed that the potential collusiveness of the 

settlement was a factor to be considered and that the plaintiff Howerton had the 

burden of establishing the reasonableness thereof. The court did not develop the 

issue of collusion and no relevant facts beyond the settlement itself are 

documented in the order. Rather, the court found that the insurer was appropriately 

providing a defense. Given that the plaintiff herself thought the policy’s coverage 
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exposure was minimal, the insurer had not committed any breach when it failed to 

settle for the amount the plaintiff demanded. Based thereon, the Court granted 

summary judgment to State Farm. 

 

IV. PENANCE 

 

A. Reasonableness Hearing Parameters. 

 

1. Burden of Proof/Persuasion. 

 

When challenging the reasonableness of the stipulated settlement, the insurer 

bears the initial burden. Where a plaintiff has moved for approval of a stipulated 

settlement, the insurer “must set forth specific facts tending to demonstrate that the 

settlement amount may be unreasonable and request the district court to hold a 

reasonableness hearing.” The insurer must “go beyond the pleadings and by her 

own affidavits, or by the depositions, answers to interrogatories, and admissions on 

file, designate specific facts showing that there is a genuine issue for trial.” If the 

insurer sets forth sufficient facts to make a showing that the settlement is 

unreasonable, that constitutes “a factual issue which precludes entry of summary 

judgment upon a claim for payment of a settlement amount, and a hearing on 

reasonableness should be held.” Moodie, ¶ 33 (citing Tidyman’s I, ¶ 41). 

2. Elements. 

 

The reasonableness hearing should be conducted objectively from the point 

of view of a prudent person in the position of the insured defendant. But that 
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standard must reflect that in a breach of duty-to-defend case, the position is that of 

an uninsured defendant: 

[A]s Plaintiffs and amicus curiae Montana Trial Lawyers Association 

point out, in a case in which there has been a breach of the duty to 

defend, such a defendant is no longer an insured defendant and is 

faced with personal responsibility for a potentially very large sum. We 

agree with Plaintiffs that a breach of the duty to defend is a factor that 

a prudent person in the position of the defendant would consider when 

determining what settlement amount is acceptable to him or her. In 

other words, an objective standard of reasonableness should account 

for a prudent assessment of the merits and value of the plaintiff’s case, 

but also for the position in which the defendant has been left 

following an insurer's breach of the duty to defend. No prudent 

defendant would fail to consider the latter circumstance. 

 

Tidyman’s II, ¶ 14. On the other hand, however, it should not be the court’s 

objective to further punish the insurer for its failure to defend its insured. The 

insurer has already suffered the consequences of its failure to defend by having lost 

the right to invoke insurance contract defenses as well as the right to assert its 

policy limits. Id.  

The test as to whether the settlement is reasonable and prudent is what a 

reasonably prudent person in the position of the defendant would have settled for 

on the merits of plaintiff’s claim. This involves a consideration of the facts bearing 

on the liability and damage aspects of plaintiff's claim, as well as the risks of going 

to trial.” …[B]ut we note that in cases such as the one before us, a “reasonably 

prudent person in the position of the defendant” does not have the benefit of 

insurance coverage. Therefore, in assessing the reasonableness of a stipulated 
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settlement when there has been a breach of the insurer’s duty to defend, a district 

court should objectively consider both the merits of the underlying case and the 

value to a prudent uninsured defendant of confessing judgment in exchange for a 

covenant not to execute. Id. at ¶ 15. 

3. Discovery. 

 

The district court should not refuse to consider material and relevant 

evidence, but should allow additional discovery on and consider such evidence in 

the reasonableness hearing. Moodie, ¶ 37 (citing Tidyman’s II, ¶ 16). Material and 

relevant evidence is that which is “relevant to an assessment of the reasonableness 

of the stipulated settlement,” including “facts bearing on the liability and damage 

aspects of [the] plaintiff's claim, as well as the risks of going to trial” for a 

defendant who “does not have the benefit of insurance coverage.” Moodie, ¶ 37 

(citing Tidyman’s II, ¶¶ 15-16). 

Discovery must be sufficient to allow the District Court to fulfill its duty to 

“objectively consider both the merits of the underlying case and the value to a 

prudent uninsured defendant of confessing judgment in exchange for a covenant 

not to execute.” Moodie, ¶ 38 (citing Tidyman’s II, ¶ 15). However, it is not an 

excuse for the insurer to raise “insurance contract defenses” or to “assert its policy 

limits,” as it has already forfeited those rights by breaching its duty to defend. 

Moodie, ¶ 38 (citing Tidyman’s II, ¶ 14). 
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4. Time value of money. 

 

The test as to whether the settlement is reasonable is what a reasonably 

prudent person in the position of the defendant would have settled for on the merits 

of plaintiff’s claim. This involves a consideration of the facts bearing on the 

liability and damage aspects of plaintiff's claim, as well as the risks of going to 

trial. Tidyman’s II, ¶ 15 (emphasis added). 

5. Uncertainty in stipulated judgment amount. 

 

Per the Montana Supreme Court in Tidyman’s II, a “reasonably prudent 

person in the position of the defendant” does not have the benefit of insurance 

coverage. Therefore, in assessing the reasonableness of a stipulated settlement 

when there has been a breach of the insurer’s duty to defend, a district court should 

objectively consider both the merits of the underlying case and the value to a 

prudent uninsured defendant of confessing judgment in exchange for a covenant 

not to execute. Tidyman’s II, ¶ 15 (emphasis added). 

 

B. Effect of Reasonableness Finding.  

 

If after applying the objective standard the district court finds the amount to 

be a reasonable settlement amount, it shall enter findings of fact establishing the 

reasonableness and judgment in favor of plaintiffs for that amount. Tidyman’s II, ¶ 

15. 
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C. Effect of Unreasonableness Finding. 

 

It is unclear what sort of precedent Abbey/Land II provides in a scenario 

where a stipulated judgment has been determined to be unreasonable in amount, 

but not the product of collusion. On the one hand, the Court’s decision seems to 

find the egregious evidence of collusion integral to the propriety of dismissal. Id. at 

¶¶ 56-60. On the other hand, the Court notes that even one of Abbey/Land’s 

authorities “said the trial court could not sua sponte enter judgment in a certain 

amount.” Id. at ¶ 59. It may be that in such cases (i.e., where the settlement amount 

is unreasonable but not the product of collusion), the settlement is simply rejected 

and the litigation is permitted to proceed on the merits: 

If the District Court finds [the amount] to be an unreasonable amount, 

it shall enter findings of fact and conclusions of law to that effect and 

reject the settlement.  

 

Tidyman’s II, ¶ 15 (emphasis added). 

 

D. Collusion.  

 

1. There isn’t an articulable test for collusion in Montana. Does that 

mean collusion is a fake news witch hunt and there was no collusion, 

and if there was any collusion, there was nothing wrong with it, and if 

there was something wrong with it, the President can just pardon 

himself anyway so hashtag #MAGA, hashtag #NoCollusion?  

 

2. A more coherent analysis is to analyze collusion on a scale with the 

Tidyman’s facts on one end and the Abbey/Land facts on the other. In 

Tidyman’s the parties did normal things that settling plaintiffs and 

insured defendants do when an insurer has disclaimed and the 

plaintiffs grant a covenant-not-to-execute in exchange for a 
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confessed/stipulated judgment and assignment of rights under the 

policy. The “evidence” of “collusion” raised by NUFI amounted to 

nothing more than the circumstances inherently present in such a 

scenario (i.e., that the insureds have no incentive to minimize 

damages if they’re getting a covenant against execution). At the other 

end is Abbey/Land, which is about as extreme an example of collusion 

as one could find. The settling parties had a joint owner. Plaintiff and 

defense counsel were openly coordinating their strategy (or else 

getting fired if they refused). The defense attorney was foregoing 

available defenses and instead working to maximize the damages it 

client would owe. Etc. 

 

It is a lot better to be right there at the Tidyman’s end of that scale 

than to be anywhere approaching the Abbey/Land end. 

 

3. That is because collusion can get the whole case dismissed. Forget 

having the settlement rejected. Forget having to go back to litigating a 

trial on the merits, potentially with coverage questions still 

unanswered. The Abbey/Land II decision made it clear that a finding 

of collusion, depending on how egregious it is, is a proper basis to 

simply dismiss the case altogether. Colluding with Russia might get 

you a vanity tower in Moscow, but colluding with an insured 

defendant to loot the insurance policy will get you nothing but thrown 

out of court.  


