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 It’s really difficult to hit a moving target.  If the opposing party changes its 

position on you, or takes contrary positions at different times, don’t let them get away 

with it.  Here’s how to prevent them from doing that in order to keep the case from 

expanding and getting more time consuming and complex.  These can also be a short-cut 

to an easy win in some cases. 

 
I. Judicial Admissions 

 
a. What They Are 

“[A] party may not benefit from asserting one position and later assert a contrary position 
to the detriment of its opponent at trial.” Bilesky v. Shopko Stores Operating Co., LLC, 
2014 MT 300, ¶ 20. 

 
Simply put, a judicial admission is a unilateral stipulation.  If a party makes a factual 

assertion to the court (typically through its attorney), then that factual assertion is treated as 

conclusively proven.  The party who made the factual statement cannot introduce further 

evidence to prove or disprove it.  This is a powerful weapon when the other side takes one 

factual position early in the case, and then tries to change course when they realize their first 

position was a losing one.  It applies only to facts, though, not law or opinions. 
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A judicial admission is an express waiver made to the court by a party or its 
counsel conceding for the purposes of trial the truth of an alleged fact. 
Judicial admissions have the effect of stipulations, and were previously 
referred to as such. The main characteristic of a judicial admission is the 
conclusive effect upon the party making the admission; no further evidence 
can be introduced by the party making the admission to prove, disprove, or 
contradict the admitted fact. Statements of fact contained in a brief may be 
considered admissions of the party in the discretion of the district court. This 
is so, in part, because a written document, filed with a district court and 
signed by either the party or the party's attorney, is assumed to be, to the best 
of the signer's knowledge, information, and belief formed after reasonable 
inquiry well-grounded in fact ... as required by M.R. Civ. P. 11.   

 
Bilesky v. Shopko Stores Operating Co., LLC, 2014 MT 300, ¶ 12 (internal quotation 
marks and citations omitted). 
 
 

b. The Elements of Judicial Admission 

In Bilesky, the Court tried to impose clear rules and guidelines for determining 

what is and what is not a judicial admission.   

1) There must be a statement made to the court. The statement can be made at any 
stage of the proceedings. See Kohne, 250 Mont. at 112, 818 P.2d at 362 (“[judicial 
admissions] may arise during discovery, pleadings, opening statements, direct and 
cross-examination, as well as closing arguments”). Statements made outside the 
litigation proceedings are not made to the court, and thus cannot be judicial 
admissions. See In re Estate of Hill, 281 Mont. 142, 150, 931 P.2d 1320, 1325 
(1997) (an inventory and appraisement of an estate was not a judicial admission 
because it was not made in the course of litigation proceedings). 
 

2) The statement must be made by a party, or the party's attorney. See Hart, ¶ 16 
(response brief and proposed findings of fact signed by attorney and conceding 
former spouse was current on child support were judicial admissions). 

 
3) The statement must be a statement of fact, and not a statement of opinion or 

law. See DeMars v. Carlstrom, 285 Mont. 334, 338, 948 P.2d 246, 249 
(1997) (defendant's testimony that automobile accident was all her fault was not a 
judicial admission because it was either a legal conclusion, or the expression of 
her personal opinion). 
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These criteria must be met before a statement can be considered a judicial admission.  

Once met, the court then has discretion about whether to treat something as a judicial 

admission or not. 

The three elements listed above provide a threshold determination of whether 
a statement may be considered a judicial admission; a determination which 
we review for correctness.  While these criteria must be met before a court 
can determine a judicial admission has occurred, the court must still look at 
the entire context in which the statements were made before determining 
whether a statement constitutes a judicial admission. See Kohne, 250 Mont. 
at 113, 818 P.2d at 362 (“whether a statement is a judicial admission depends 
upon the circumstances of each case”). That portion of the determination we 
review for an abuse of discretion. 
 

Bilesky, ¶¶ 13–14. 
 

The reality is that it will largely depend on circumstances.  You’re going to have 

to convince the court that it would be unfair to let the other party assert the facts one way 

and then the other.  “To determine whether a statement is a judicial admission depends 

upon the circumstances of each case.” Bilesky, ¶ 14.  

c. Five-Part Test Applies When the Admission Was Made in the Course of 
Testimony (at a deposition or in court) 
 
The test is different when the purported admission is made in the course of 

testimony.  Then, you have to meet a five-part test: 

(1) that the declaration relied upon was made during the course of a judicial 
proceeding, (2) that the statement is contrary to an essential fact embraced in 
the theory of recovery or defense asserted by the person giving the testimony, 
(3) that the statement was deliberate, clear and unequivocal, (4) that giving 
of conclusive effect to the declaration will be consistent with public policy, 
and (5) the testimony must be such as relates to a fact upon which a judgment 
for the opposing party may be based. 

 
Conagra, Inc. v. Nierenberg, 2000 MT 213, ¶ 45. 
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II. Judicial Estoppel 

 
 

a. What It Is 
 

An extremely powerful tool against companies that are frequent litigants—

especially insurance companies and government entities.  It prevents a party from 

maintaining inconsistent positions within the same proceeding and across different 

proceedings. 

Judicial estoppel is a doctrine created by judges that: seeks to prevent a 
litigant from asserting a position [that is] inconsistent, conflicts with, or is 
contrary to one that she has previously asserted in the same or in a previous 
proceeding; it is designed to prevent litigants and their counsel from playing 
fast and loose with the courts and to protect the integrity of the judicial 
process. Judicial estoppel doctrine is equitable and is intended to protect the 
courts from being manipulated by chameleonic litigants who seek to prevail, 
twice, on opposite theories. The purpose of the doctrine of judicial estoppel 
is to reduce fraud in the legal process by forcing a modicum of consistency 
on the repeating litigant. 
 

Nelson v. Nelson, 2002 MT 151, ¶ 20 (quoting 28 Am.Jur.2d Estoppel and Waiver § 74 

(2000)).   

 This is huge in the insurance context.  If you can find a case where the insurance 

company took a position opposite of what it is taking in your case, and prevailed, then 

you just won your case.  This most often shows up where you’re dealing with the 

interpretation of terms that show up in the coverage language and in exclusions—e.g., 

“resident family member.”   

 How to do this: in Westlaw or Lexis type in the language of the policy at issue in 

quotes, the word “and”, and then the insurance company’s name, and search all state and 
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federal cases—e.g., “resident family member” and “state farm.”  This will bring up every 

published case State Farm has ever litigated regarding that policy language.  Then it’s a 

matter of scanning those cases for one in which they took a contrary position to the 

position they’re taking in your case and they prevailed.  Even if they didn’t prevail, if the 

insurance company interpreted its own policy in a different manner than it is currently 

interpreting it, the judge is going to be skeptical of its changing position. 

 
a. What Constitutes Judicial Estoppel 

A party claiming that judicial estoppel bars another party from re-litigating 
an issue must show that: (1) the estopped party had knowledge of the facts at 
the time he or she took the original position; (2) the estopped party succeeded 
in maintaining the original position; (3) the position presently taken is 
inconsistent with the original position; and (4) the original position misled 
the adverse party so that allowing the estopped party to change its position 
would injuriously affect the adverse party. 
 

Kauffman-Harmon v. Kauffman, 2001 MT 238, ¶ 16.  Note, however, that the last 

element (detrimental reliance) is flexible. 

Although judicial estoppel may be regarded as a form of estoppel, “it is not 
strictly one of estoppel, but partakes rather of positive rules of procedure 
based on manifest justice and, to a greater or lesser degree, on considerations 
of the orderliness, regularity, and expedition of litigation”, and “those 
elements such as reliance and injury, or prejudice to the individual, which 
are generally essential to the operation of equitable estoppel, may not enter 
into judicial estoppel, at least not to the same extent”. Rowland v. 
Klies (1986), 223 Mont. 360, 367, 726 P.2d 310, 315 (quoting 31 C.J.S. 
Estoppel, § 117B, pp. 623–627 (1964)). 
 

Kauffman-Harmon, ¶ 15 (emphasis added).  Be prepared to argue that the last element is 

non-essential (because it is).  Judicial estoppel is “designed to prevent litigants and their 
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counsel from playing fast and loose with the courts and to protect the integrity of the 

judicial process.”  In practice, the courts rarely pay attention to the last element. 

 Key things to remember:  

• The position to be estopped can be a factual assertion or a legal assertion;  

• The previously taken position can be from any time and any court.  You can hold 

them to the position they took four decades ago in an Oklahoma case, so long as 

the position is inconsistent with the current position and they prevailed in 

Oklahoma all those years ago. 

 
b. Judicial Estoppel in the Federal Courts 

Judicial estoppel lives somewhere on the line between procedural rule and 

substantive law.  “The choice between state and federal law is hard for a doctrine such as 

judicial estoppel, a hybrid between substance and process that on occasion affects the 

outcome.”  Rissetto v. Plumbers and Steamfitters Local 343, 94 F.3d 597, 602 (9th 

Cir.1996).  Regardless, federal courts unanimously follow federal law on questions of 

judicial estoppel.  “[F]ederal law governs the application of judicial estoppel in federal 

court.”  Rissetto, 94 F.3d at 603.  

The elements of judicial estoppel in the federal courts are simpler and make more 

sense than the elements Montana follows: 

(1) whether a party's later position is “clearly inconsistent” with its original 
position; 
(2) whether the party has successfully persuaded the court of the earlier 
position, and 
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(3) whether allowing the inconsistent position would allow the party to 
“derive an unfair advantage or impose an unfair detriment on the opposing 
party.” 
 

U.S. v. Ibrahim, 522 F.3d 1003, 1009 (9th Cir.2008) (citing New Hampshire v. Maine, 

532 U.S. 742, 749 (2001)).   

Unlike judicial admissions, judicial estoppel is not limited to factual assertions.  

“[J]udicial estoppel applies to a party’s stated position, regardless of whether it is an 

expression of intention, a statement of fact, or a legal assertion.” Helfand v. Gerson, 105 

F.3d 530, 535 (9th Cir. 1997). 

 Don’t be shy about citing federal cases regarding judicial estoppel to state courts.  

It’s a common law rule designed to protect the integrity of the judicial process.  The 

federal courts have a much better developed (and often better reasoned) body of law on 

the doctrine.  There’s a lot of good material out there for you. 

 

c. Government Entities are Subject to Judicial Estoppel 

The most cited U.S. Supreme Court case on judicial estoppel was a case between 

two state governments.  The Supreme Court held that under the doctrine of judicial 

estoppel, New Hampshire was equitably barred from asserting, contrary to its position in 

1970's litigation over the states’ lobster fishing rights, that the inland Piscataqua River 

boundary ran along the Maine shore.  New Hampshire v. Maine, 532 U.S. 742 (2001). 

If you have good circumstances, you can probably even use it in a criminal 

proceeding.  See United States v. Duenas, No. CR 07-00039-001, 2014 WL 88007, at *3 
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(D. Guam Jan. 9, 2014) (explaining why judicial estoppel is likely available against the 

government in a criminal case). 

 
d. Beware of Having This Used Against Your Client! 

Make sure to ask your clients if they have been a party in any court proceeding, 

especially bankruptcy.  Defense counsel are generally more attuned to this rule and its 

uses than we are.  They will look for and find any inconsistent position your client has 

taken, especially if it is a failure to list the current claims as an asset in a bankruptcy 

proceeding: 

Hamilton clearly asserted inconsistent positions. He failed to list his claims 
against State Farm as assets on his bankruptcy schedules, and then later sued 
State Farm on the same claims. Hamilton argues that the trustee was fully 
aware of his pending claims against State Farm, but the trustee denied having 
knowledge of the claims. Regardless, notifying the trustee by mail or 
otherwise is insufficient to escape judicial estoppel. 11 U.S.C. § 521(1) 
provides that, “[t]he debtor shall file a list of creditors, and unless the court 
orders otherwise, a schedule of assets and liabilities, a schedule of current 
income and current expenditures, and a statement of the debtor's financial 
affairs.” Hamilton is required to have amended his disclosure statements and 
schedules to provide the requisite notice, because of the express duties of 
disclosure imposed on him by 11 U.S.C. 521(1), and because both the court 
and Hamilton's creditors base their actions on the disclosure statements and 
schedules.  
 

Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 784 (9th Cir. 2001).  There are 

thousands of similar cases where a claim against an insurance company died because the 

plaintiff failed to list the claim as an asset in a bankruptcy proceeding.  Don’t let it 

happen to your client. 

 
III. Mend the Hold 
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a. What It Does 

The term “mend the hold” is an old wrestling term that meant “getting a better 

hold on your opponent.”  The Seventh Circuit has a good history and background on the 

doctrine: 

[I]t is the name of a common law doctrine that limits the right of a party to a 
contract suit to change his litigating position. In fact the phrase is a 
nineteenth-century wrestling term, meaning to get a better grip (hold) on your 
opponent. The first case to use the term and spell out the doctrine 
was Railway Co. v. McCarthy, 96 U.S. 258, 6 Otto 258, 24 L.Ed. 693 (1877), 
although the essential features of the doctrine can be found in much earlier 
cases. Wright v. Reed, 3 D. & E. 554, 100 Eng. Rep. 729 (K.B. 1790); Gould 
v. Banks & Gould, 8 Wend. 561, 566 (S.Ct. of N.Y. 1832); Everett v. 
Saltus, 15 Wend. 474, 478 (S.Ct. of N.Y. 1836); Holbrook v. Wight, 24 
Wend. 169, 180 (S.Ct. of N.Y. 1840). 

 
Harbor Ins. Co. v. Cont'l Bank Corp., 922 F.2d 357, 362 (7th Cir. 1990). 

 The essential point is to prevent a party from changing its position in litigation.  

Like judicial estoppel, it can be used to prevent a party from taking inconsistent positions 

in the same litigation, but it can also be used to prevent a party from taking one position 

prior to litigation, and then a different position once litigation commences.  It has become 

particularly well developed in the insurance context: 

Under Washington law, the mend the hold doctrine may be invoked to 
preclude insurers from introducing new or changed bases for denying 
insurance coverage once litigation has begun. See Ledcor Industries (USA) 
Inc. v. Virginia Sur. Co., Inc., 2012 WL 223904, at *2 
(W.D.Wash.2012) (precluding changed basis). To prevail under this form of 
estoppel, the insured must demonstrate that she “either suffered prejudice or 
the insurer acted in bad faith when the insurer failed to raise all its grounds 
for denial in its initial denial letter.” Hayden v. Mutual of Enumclaw Ins. 
Co., 141 Wash.2d 55, 63, 1 P.3d 1167 (2000). 
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Karpenski v. Am. Gen. Life Companies, LLC, 999 F. Supp. 2d 1235, 1245 (W.D. Wash. 

2014). 

 Montana has not addressed the doctrine since the late 1800s:  

Mr. Justice SWAYNE, in Railway Co. v. McCarthy, 96 U. S. 267, for the 
court, said: “Where a party gives a reason for his conduct and decision 
touching anything involved in a controversy, he cannot, after litigation has 
begun, change his ground, and put his conduct upon another and different 
consideration. He is not permitted thus to mend his hold. He is estopped from 
doing it by a settled principle of law.” See, also, Fisk v. Cuthbert, 2 Mont. 
593, and Newell v. Meyendorff, 9 Mont. 254, 23 Pac. Rep. 333.  
 

State v. Bd. of Choteau Cty. Canvassers, 13 Mont. 23, 31 P. 879, 884 (1892).  That case, 

although it declined to apply the doctrine to the unique circumstances there, treated the 

doctrine as generally applicable.  It should be possible to convince the Montana Supreme 

Court to adopt the doctrine as it exists in other states, like Washington, where it has 

become a well-developed rule.  Expect your district court judge to be hesitant to apply it, 

but the Montana Supreme Court to be receptive. 

 

b. Existing Rule in WDEA Cases in Montana 

Montana already has a similar rule in place for WDEA cases.  The employer is 

limited in a WDEA case to the reasons for termination it gave in a discharge 

communication:  

Under the WDEA, the only reason for the discharge which the court may 
consider is the reason set forth in the employer's discharge communication; 
other collateral reasons are irrelevant and inadmissible as 
evidence. Galbreath v. Golden Sunlight Mines, Inc., 270 Mont. 19, 23, 890 
P.2d 382, 385 (1995). Similarly, an employer cannot rely upon after-acquired 
evidence that was not known to the employer at the time of the termination 
to establish good cause for the termination. Flanigan v. Prudential Federal 
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Savings & Loan Assoc., 221 Mont. 419, 431, 720 P.2d 257, 264 (1986). 
 

Schwartz v. Metro Aviation, Inc., No. CV 08-32-M-JCL, 2009 WL 352599, at *5 (D. 

Mont. Feb. 9, 2009). 

IV. Conclusion 

Judges don’t like hypocrisy or duplicity any more than juries do.  The 

circumstances matter more than the rules.  If you have an opponent who has changed 

position on you, or won a previous case by asserting a contrary position—that is, your 

opponent is trying to give you a moving target, or win this case by arguing the exact 

opposite of what it has previously argued—you can find a doctrine to match the 

circumstances.  If you’re unsure which doctrine to use, don’t hesitate to call me, and I’ll 

help you figure out which one best fits your circumstances.  Happy hunting. 

 

 


