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THE TOP TEN THINGS I’VE LEARNED AS A TRIAL LAWYER 
 
   And Then Some… 

 
“Where there is a wrong, there is a remedy (or there should be).”  

Engaging in creative, holistic lawyering. 
 
        Victoria L. Vreeland 
                   Summer, 2018 
      
  
  
 

1. PREPARATION, PREPARATION AND MORE PREPARATION – 
EARLY ON, NOT JUST BEFORE TRIAL 

 
 Gather all possible info/data before filing 
 Interview witnesses/get declarations 
 Public Disclosure Requests 
 Total research of client 
 Theories of Case/legal elements/Jury Instructions 
 Thorough document discovery  
 Enforce discovery through motions to compel – early 
 Key depositions/detailed – keeping pushing and pressing, don’t 

take first answer given 
 Visit client home/site of event 

 
 

2. CREDIBILITY IS PARAMOUNT 
 

 The MOST important thing in a jury trial 
 Directly address “bad” evidence 
 Continual listing of potential motions to exclude evidence-- 

outside presence of jury 
 Admit things – acknowledge this is a problem – provide an out 

for jury 
 Never oversell 
 Be yourself  
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3. NEVER EVER UNDERESTIMATE YOUR OPPONENT 
 

 Jurors may sympathize with “bumbling” attorney  - at least for a 
while 

 Brainstorm all potential defense claims, arguments as to each 
piece of evidence and witness 

 Cultivate “friends” in the legal community on the other side of 
the bar – have them critique your case, give you the best defenses 
they can think up 

 If you don’t have $$ for a mock jury or focus group, gather your 
neighbors, feed them something, and do your opening statement. 
Their questions and thinking will surprise you.  

 It is easy to lose even the best case 
 
 

4. KNOW YOUR AUDIENCE 
 

 Give “your” jurors the ammunition they need to convince other 
jurors 

 Respect their intelligence 
 Age matters:  Baby-boomers, Gen X, Gen Y differences 
 You must “entertain”  

 
 
 

5. IT IS ALWAYS ABOUT THE CLIENT 
 

 Client here for justice – no other place to go 
 Not here for me 
 Apologize when appropriate – for overzealousness 

 
 

6. NEVER GIVE UP  
 

 Motions to Compel 
 Adding new witnesses 
 Evidence in/evidence out 
 Reconsideration on admissibility, limitations throughout trial 
 
 

7. EVERY WITNESS AND DOCUMENT CAN ADVANCE DAMAGES 
 

 Explore legal writings/resources 
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 Use general damages jury instruction – exploit all facets  
 Explore how each event, act, document or witness may add value 

to the damages claim 
 
 

8. ALWAYS BE FLEXIBILITY 
 

 Be prepared to change all things (evidence, witnesses, order, 
secondary themes, demonstrative aids, closing) mid-stream  

 Never lose sight of the single theme of the case 
 Trial is ritualized improv 

 
 

9. IT IS THEATER – LIGHTS, CAMERA, ACTION 
 

 Complete orchestration and choreography of environment, people, 
self, wardrobe, audience, director, stage crew, content and delivery – 
trial as a play  

 Vivid picture, physical activity combines with mental activity and 
oral message 

 What wear, how talk, walk, move, sit and stand, facial expressions, 
gestures, hand and foot movements 

 Create and unfold story/evidence with the jury/audience, not for 
them (“You got to know X during the days she spent sharing with 
you her most intimate, personal thoughts and fears about X. You [or 
“one”] could see that she is in need of X…only the jury can provide 
that for her.”) 

 Vary presentation to keep interest – visuals, demos, hand drawings, 
audio 
 
 

10.   ENTER YOUR JUDGMENT IMMEDIATELY 
 

 Have judgment form ready to go for immediate entry the same 
day that jury verdict is returned 

 If fee-shifting case, also have order ready to set deadlines for 
presentation of fee petition and supporting declarations, 
response and argument 

 
 
 

Some personal insights beyond the standards that we are taught about asking 
the right questions in voir dire, or getting the jury accustomed to large dollar numbers, or 
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theories of primacy or reptiles, or rules of the road, or overcoming the insurance tort reform, 
or dealing with the McDonald coffee case, or asking for compensation with real numbers… 
  

We spend a great deal of time in trials focusing on liability, and then seem 
to think that the damages will just flow automatically.  But we have to paint a real 
and personal picture for the jury, because in large part, the amount for general 
damages will depend upon whether the jurors can personally relate to the plaintiff 
and his or her harm. You have to approach damages from several angles and at 
different levels, through various means to make sure it hits some nerve with each 
juror. 

 
Evidence touching on damages comes in with each witness – from the first 

to the last, no matter who -- in describing the event (and how the plaintiff reacted, 
looked, his or her demeanor, etc.), to medical providers, to the plaintiff, vocational 
experts, and friends or family – to show as much as possible the plaintiff’s life and 
background before the wrongful act, his or her plans and dreams for the future, 
and the adverse effect on plaintiff’s life, relationships, and condition now and in 
the future.  But the presentation and words used have to be genuine, not contrived.  
It has to flow naturally, like human nature. 
 

Go Back to the Basics 

You must first identify every possible difference that the wrongful conduct 
has caused in your client’s life, or will cause in the future.  Your client may not 
even be able to articulate those differences or changes, so you have to explore and 
pull them out of the client. But, instead of just relying on my own ideas, or what 
worked in the last case, I go back to the basics. In preparing for trial (and plaintiff’s 
deposition), I go back and read as many basic treatises on damages, articles and 
summaries from other trial lawyers, and yes, those general books from law school 
and mundane reports – such as American Jurisprudence, CJS, and ALRs.  You can 
get great ideas and items of harm that you may have overlooked.   

 
For example, for a basic car accident case, 109 AmJur Trials 161 (April, 

2010), gives the following list of damage component considerations: 
 
Considering the information provided to the attorney in the initial 
interview [sample car accident case], the plaintiff's injuries could include 
some or all of the bases for the following damages: 
 
• Anxiety and fear of becoming so dependent on pain-relieving 
medications that there will be an inability to reduce or decrease the dosages 
when the physical necessity for the drugs diminishes or abates 
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• Anxiety, fear and depression caused by, and related to, the limitations 
and/or restrictions on normal social and recreational activities (such as 
inability to operate a motor vehicle) caused by the symptoms of the injuries 
as well as by the side-effects of the pain medications 
 
• Anxiety, fear and depression caused by, and related to, the possible 
humiliation and embarrassment caused by inappropriate conduct or 
behavior, a side-effect of the prescription medications 
 
• Anxiety, fear and depression caused by, and related to, the continuous 
physical and emotional stress that is perceived as, and believed to be, long-
term or permanent in duration 
 
• Anxiety, fear and depression caused by, and related to, due to the possible 
loss of friends and interference with marital and other significant 
relationships, caused by or due to the irritability and personality changes 
related to the stress and strain of the injuries 
 
• Anxiety and fear, causing the insomnia, nervousness, and dizziness, 
related to neck pain and necessity for future surgical procedures 
 
• Anxiety and fear related to a belief that arthritis will develop in neck 
 
• Anxiety and fear that side-effects of medications will cause another 
accident 
 
• Anxiety and fear related to belief that brain injury has actually been 
sustained, interfering with thinking 
 
• Anxiety and fear of possible future addiction to medications prescribed 
to alleviate painful symptoms 
 
• Anxiety and fear of financial hardship caused by loss of employment 
and/or payment of past, present and future medical expenses 
 
• Anxiety and fear of having an emotional breakdown caused by the stress 
and strain of the physical injuries 
 
• Headaches 
 
• Impaired mental function due to the use of prescribed medications 
 
• Impaired movement of the neck 
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• Insomnia 
 
• Interference created by present symptoms and medications with future 
diagnosis of other neck injuries, central-nervous- system disorders, or 
psychiatric problems 
 
• Minor brain injury 
 
• Neck pain 
 
• Onset of early arthritis of the cervical spine 
 
• Stress-induced neck muscle spasm 
 
• Stress-induced headaches 

 
This is just one example from the literature available, and always adapt your list 
and word selection describing the aspects of the harm in real world language --  
the possibilities are seemingly endless.   
 

Depending upon the wrongful conduct, type of case and type of injuries, 
you must look at all the aspects of injury. You need to look at the physical personal 
injury, just the hurt and pain of it, the limitations (physical and emotional), the 
rehabilitation, present and future. You must consider what activities and events 
were missed, how the injury immediately altered the course of the client’s life, 
their plans, dreams; and how it impacts others in their life.  Embarassment and 
humiliation are huge aspects of general damages, so at each juncture you need to 
consider asking, “And how did that make you feel?”  

You have to show this was not a choice.  Even if liability is established or 
proven, jurors may have basic mindsets or thinking that “accidents will happen,”  
“into each life some rain must fall,” “not everything in life is fair,” “you have to 
take what life hands you,” and then they lower their general damages award.  You 
should stress that the plaintiff, through examples of overcoming adversity in 
his/her life or the fact they worked 2-3 jobs, etc., is ready and willing to handle the 
ups and downs of life, but when someone is NEGLIGENT and AT FAULT causing 
injury which could have been avoided, he/she is entitled to compensation. 

 
For non-physical injury claims, such as employment or civil rights, the bulk 

of general damages concerns only emotional harm.  You need to be detailed and 
itemized when looking at all the aspects of emotional harm to the plaintiff.  For 
termination cases, have your client write a long list of “what my job meant to me” 
to help you explore with them how important their career or job was in their life, 
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to really be able to feel the loss.  Ask about specific events or incidences from work 
that can be used at trial to put a picture to feelings.  

 
Use the instructions on emotional harm in closing to show the many layers 

and aspects of emotional harm.  You need to show the jury all the ways the 
wrongful conduct has hurt the person.  Each aspect is separate – there are many 
different ways in which the person was emotionally harmed.   

 
WPI 330,81  - Damages – Employment Discrimination – Economic and Non-Economic 

 
. . .  

 
You should consider the following elements: 
. . .  
(4) The emotional harm to the plaintiff caused by the defendant’s wrongful conduct, including 
emotional distress, loss of enjoyment of life, humiliation, pain and suffering, personal indignity, 
embarrassment, fear, anxiety and/or anguish experienced and with reasonable probability to be 
experienced by the plaintiff in the future.  
. . .  

With reference to these matters, you must be governed by your own judgment, by the evidence in 
the case, and by these instructions.  

 

You could even list each element separately – it is not just ONE emotional 
harm element – draw the jury’s attention to evidence showing each separate loss 
from the instruction.  

  
Get to Know and Present the Whole Person – Body, Mind and Spirit   

 
You have to spend time with the plaintiff, getting to know him or her.  You 

have to go to their personal home, talk to their family members, meet at their own 
homes whenever possible. How many lawyers only meet with their clients in their 
offices – a very unnatural setting. You have to look through their family picture 
albums and have them narrate their life. You have to see what passions they have, 
what hobbies, how they really live and work. You will always pick up information 
about them that can be very compelling to use at trial.  
 

Find the thread of strength in their life – what adversity they have had to 
overcome, difficulties with school, jobs, losses, catastrophies – so you can show 
they are strong, capable people, worked hard in life, or had great plans and were 
on the road to meeting their challenges and achieving their dreams. This shows 
they are not lazy, or just looking for a handout, and that they did not want this to 
happen to them.  Use the background and history of the plaintiff, his or her 
adversities and overcoming them to show strength, but never to present any 
aspect of whining or complaining.  
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Present the “whole person” to the jury.  Figure out the questions and areas 

of direct exam with the plaintiff (as well as with lay witnesses, friends or family) 
to bring the “whole person” to the jury – how are you going to let the jury get to 
know your client (from the witness stand).  The “whole person” is  mind, body, 
hopes, dreams – so you always have to ask the additional probing questions to 
reach these very personal things in the plaintiff’s life and private thoughts.  The 
“whole person” is sadness, anger, loneliness, grief, rage, unhappiness, 
melancholy, withdrawal, yearning, desires, depression, self-doubt – and again you 
have to ask the questions to bring out the depth of the emotions.  You have to show 
the anger as well as the happiness with your plaintiff– the full spectrum of 
emotions the person has gone through and will go through in the future. 

 
Because most jurors want to distance themselves personally from the 

plaintiff’s harm and pain (as a self-protection device and to keep their idea that 
they are safe). Most jurors think, “Well, I would not have done that,” or “She 
should have done this….” By showing the full range of emotions, all the 
possibilities that ran through the plaintiff’s mind, the different reactions or 
avenues of action he or she could have taken, the weighing and decision-making 
by the plaintiff, and their fears and concerns throughout, you make the plaintiff 
very real to the jury. It also overcomes that sense by a juror that he or she would 
have done something differently.  
 

Paint a Well-Selected Simple Picture or Even a Symbol – One They Will 
Remember in the Jury Room, and Hopefully Years Later 
 

You must present a vivid picture, either through words or at times with real 
pictures, of some well selected aspects of the personal part of the plaintiff. Try to 
show a few pictures of the plaintiff or his/her life from the past by way of 
background – which helps the jury get to know the plaintiff.   

 
Any aspect of the case can be shown through a demonstration or a picture, 

or video, or even a good oral description from the witness stand. This would 
include harm that has been suffered (like the plaintiff trying to do something 
simple, like tie his shoes); or love they had for their job (awards or items at home 
showing job success or commitment), the camaraderie at work (parties planned, 
friends made, trips taken with co-workers).  Video tape the defense medical or 
defense psychological exams, especially if younger plaintiffs or physical injuries 
and limitations. Be creative in order to show, not just tell, the jury about the harm 
suffered. You need specific, concrete examples – so the jury will see, hear AND 
feel it.  
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Figure out the Questions the Jury Would Naturally Have, and Address 
Them Directly.  
 
 In opening and closing, you must be direct and natural by raising questions 
which any person would automatically have about your case.  You need to be a 
regular person first – down to earth --  but of course one who has special training 
in law and advocacy.  Share your case with friends (non-lawyers) if your case does 
not warrant a special mock trial or focus group. See what pops into their minds – 
so you can address it.  Don’t let the 100-pound Gorilla sit in the courtroom – deal 
with it up front and early. 

Advocate from Personal Belief and Passion, After Hard Work 
 
The trial is theater. The art of advocacy is not a magical or inherent talent 

(except for very few). It is comprised of the fundamentals of hard work, 
preparation, preparation, preparation, the techniques of clear presentation of 
evidence, logic and sound reasoning, focus, focus, and focus, simplicity, clarity, 
complete orchestration of the trial (like a play), personal presence, power, 
confidence, passion, and connecting.  

 
Advocacy is combination of emotional appeal, ethical appeal, and appeal 

to reason.  You must give your heart, mind and soul to the listener.  But first, you 
must believe and be passionate about what you are presenting.   
 

An actor persuades himself first and through him, his audience. 
 

-- Sir Laurence Olivier  
 

Actors most persuasive and affecting are under the influence of actual passion. 
 

– Aristotle 
 
Infuse passion, not overly dramatic or contrived, but by believing it 

yourself.  The image (the total picture) you project should be consistent with the 
message, which underscores your belief of what you are communicating.  Eye 
contact shows you understand and have empathy with the pain (or injustice or 
conviction) of your message.  You articulate the things they may be thinking, you 
care enough to say the difficult things. Share your enthusiasm (or other 
appropriate passion connected to the particular point or message) through your 
face (like you just received great news, for example).  Visualize a “motivational” 
speech (coach, preacher, politician, product sale, a call to arms).  Ultimately, you 
have to speak from the heart, the place you go for inspiration.  
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Pay attention to the listeners’ reactions (body language, perplexed looks, 
frowns, crossed arms) to watch for clues of misunderstanding or boredom.  
Address them directly, to reassure.  Remain flexible, adaptable – adjust when 
necessary.  If you feel something is not working, that you are starting to sink, 
switch gears, try another approach, but don’t stop, and don’t act defeated or (too) 
apologetic.  Laugh at yourself – out loud when appropriate. Try changing gears to 
get the group back by starters such as, “In other words, . . .”  Or, “Let me give you 
another (or better, or more clear) example. . . “  Develop these gear-switching 
methods/content in advance, be prepared for them. 
 

Above All – You And Your Client Must Always Be Credible 
 
You and your client cannot do or say anything that would show 

evasiveness, and never ever oversell your case or claims.  You must be above-board 
and squeaky-clean credible.  Even little things in words and conduct will show 
credibility, respect and honor. If you are competent and prepared, you can gain 
trust.  
 Don’t fall into the trap of acting like a “lawyer” – or the expectation that 
jurors might have.  Use common language and experience. Show you are at ease, 
and comfortable and in control of your environment. Show your absolute 
dedication to your client (“spent years getting to know”).  Reveal your harmful 
evidence or weakness up front – as matter of fact – explain and discount it 
thoroughly to take away any power or drama from the defense – and move on.  
 

Let the client tell the story in direct examination. Guide, don’t lead, let them 
talk, like they are actually talking with the jury. Emphasize that the client followed 
the rules, and is here only as the last resort.   
  

Set your case and claim apart form the “run of the mill” cases. Why is it 
significant?  Your client’s only desire is for fair and reasonable compensation, and 
the jury is the only place to obtain it. Respect the intelligence and duty of jury. 
Don’t preach or badger. In closing, make your arguments so that those jurors (who 
will be on your side in deliberations) will have ammunition to argue with those 
jurors who may not be on your side.    

 
For cross examination, be very selective to show clear, crisp inconsistencies 

for impeachment.  Make sure they are very clear – very black and white.  Use the 
Credibility Instruction in closing to closely examine the testimony of the adversary 
witnesses.  

 
 

 
 


