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NOTE: This outline includes only selected insurance cases from Montana State and Federal
Courts during the past year and includes only selected insurance issues from the cases reviewed.

MONTANA SUPREME COURT DECISIONS

INDEPENDENT UTPA CLAIMS AFTER SETTLEMENT

Marshall v. Safeco Ins. Co. of Illinois, 2018 MT 45 (Justice Gustafson) [MTLA Members Larry
Anderson and Dan Buckley]  

Facts: Marshall was seriously injured as a passenger in a car owned by Kirwan (insured by
Safeco) and driven by Gallivan (insured by Mid-Century).   She settled with both carriers under
their respective liability coverages, but they deducted from the available money sums they
claimed would be collateral sources under §§27-1-307 and 308.  (Montana Law Week reports
that these were medical payments by Blue Cross/Blue Shield which claimed a subrogation right.)

Procedure: After settlement, Marshall amended her complaint to allege a declaratory action and
breach of the UTPA contending that the collateral source statute was inapplicable and attacking
its constitutionality.  The District Court granted the insurers’ motion to dismiss citing Miller
2007 which held that the insurer’s consideration of collateral source law during settlement
negotiations does not create a justiciable controversy.  Marshall appealed.

Held: Marshall’s claim presented a justiciable controversy, and she has sufficiently pled a claim
under the UTPA for which relief can be granted. 

Reasoning: Miller 2007 was distinguishable because the claimant sought relief from the Court
during settlement negotiations and did not allege any breach of the UTPA.  Here the parties have
settled, and the insurer’s claims settlement practices are governed by the UTPA, § 33-18-201. 
The Court also said the District Court’s “sweeping statement” that any independent cause of
action under 33-18-242 must fail because the insurers had a reasonable basis was error without a
determination that the statute was applicable.  (The collateral source statute doesn’t apply to
insurance benefits subject to subrogation, and BCBS was claiming subrogation, a fact not in the
decision but reported by Montana Law Week.)            
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SERVICE OF PROCESS ON INSURANCE COMPANIES

Reservation Operations Center LLC v. Scottsdale Ins. Co., 2018 MT 128 (Justice Rice) [MTLA
Member David Berkoff]

Facts: Broker Payne apparently failed to procure an Employment Practices Liability Policy
(EPL) from Scottsdale for the Reservation Operations Center which did business as National
Parks Reservations.  When an NPR employee sued for pregnancy discrimination, NPR tendered
defense to Scottsdale which Scottsdale denied.  In October of 2015, NPR sent a demand letter to
Scottsdale with a courtesy copy of the complaint NPR planned to file.  In November 2015, NPR
filed the complaint and served the Insurance Commissioner’s office.

The Statute: MCA § 33-1-603 provides that service upon foreign insurers must be
accomplished through the Insurance Commissioner’s office by sending duplicate copies of the
summons and complaint with a check for $10.00 to the Commissioner who in turn must forward
a copy of the summons and complaint to the defendant insurer.  

Procedure: NPR secured Scottsdale’s default when the company failed to appear and, after a
damages hearing, secured a default judgment for $5,157,580.10.  Scottsdale moved to set the
judgment aside asserting that NPR failed to send duplicate copies of the summons and complaint
to the commissioner and that the commissioner never sent Scottsdale a copy of the complaint. 
The motion was deemed denied when the District Court did not rule on the motion within 60
days and Scottsdale appealed.  

Held: The default judgment is reversed; case remanded.  

Reasoning: Under MCA § 33-1-201(4), a “foreign insurer” is an insurer formed under the laws
of any other state and must be served under MCA § 33-1-601.  Personal jurisdiction is only
obtained through “strict compliance” with the rules under Blascovich (1991).  The Court
reviewed de novo because whether a judgment is void is a question of law.  Viewing the disputed
evidence, the Court found that Scottsdale did not meet its burden of proof that NPR did not send
duplicate copies of the summons and complaint to the Commissioner, but did find that the
Commissioner’s office failed to send a copy of the 21 page complaint to Scottsdale.   

Note: When serving an insurer in Montana, strictly comply with MCA § 33-1-601 by sending
duplicate copies of the summons and complaint, a check for $10.00, and your letter requesting
that the Commissioner serve summons and complaint on the insurer in accordance with the
statute.  Actual knowledge of the suit is not the same as personal service under the statute.  

RIDLEY DECLARATORY ACTION AND CAUSATION

Teeter v. Mid-Century Ins. Co., 2017 MT 292, 389 Mont. 407, 406 P.3d 464 (Justice Wheat)
[MTLA Member Jeffrey Hayes]

Facts: Teeter was injured in a clear-liability rear-end auto accident in Missoula in May 2014. 
She was diagnosed with whiplash and right shoulder strain and the tortfeasor’s insurer, Mid-
Century made $53,347.97 in advance medical payments under Ridley in the next six months for
her chiropractor, physical therapist, neurologist, counselor and masseuse.  Teeter refused Mid-
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Century’s request for past medical records and an IME, and, after records review, Mid-Century
discontinued the advance payments.  

Procedure: Teeter filed a declaratory action for medical and wage advances.  Dr. William
Stratford did the IME and concluded that the symptoms were almost entirely a psychological
issue.  Orthopedist, Emily Heid, opined that there was no physiological basis for Teeter’s pain
complaints.  Teeter’s treating providers all were of the opinion that her problems were caused by
the auto accident.  Judge Haynes granted Teeter summary judgment, and Mid-Century appealed.

Held: Summary judgment reversed and case remanded.

Reasoning: “A declaratory proceeding is primarily intended to determine the meaning of law or
a contract and to adjudicate the rights of the parties therein, but not to determine controversial
issues of fact such as the existence or denial of procedural due process.”  Citing, Tarlton (2008).
Where liability is reasonably clear, the insurer can still dispute the causal relation between the
accident and the medical expense.  “Therefore, Ridley is a two-part test: (1) whether liability is
reasonably clear and (2) whether it is reasonably clear that a medical expense is causally related 
to the accident.”

“[L]iability is reasonably clear ‘when a reasonable person, with knowledge of the
relevant facts and law, would conclude, for good reason, that the defendant is liable to the
plaintiff.’” Citing, Peterson (2010).   “[I]f there is an objectively reasonable debate about
whether a medical expense is reasonably related to the accident, then a Ridley declaratory claim
is inappropriate, because a controversial issue of fact exists.”  A declaratory action is an
inappropriate method of resolving disputed issues of material fact.   Here the Court found such
disputed issues of fact regarding medical causation.   

“INSUREDS” FOR UNDERINSURED MOTORIST COVERAGE IN CORPORATE
POLICIES

Kilby Butte Colony, Inc. v. State Farm Mut. Auto. Ins. Co., 2017 MT 246, 389 Mont. 48, 403
P.3d 664 (Justice Shea) [MTLA Member, Torger Oaas]

Facts: Mary Ann and Ivan Stahl, who are members of the Kilby Butte Hutterite Colony in
Montana were injured in Canada while passengers in a vehicle owned by a Canadian Hutterite
Colony.  Members of Hutterite colonies own assets collectively and do not own vehicles in their
individual capacity.  The Kilby Butte Colony insured its vehicles under a corporate auto policy
with State Farm which provided UIM coverage.  No individual members were listed as named
insureds on any vehicle owned by the colony.

Stahls’ claim for UIM coverage was denied by State Farm on the ground that they did not
meet the definition of “insured”, because they were not occupying an insured vehicle at the time
of their injuries.  

Policy Provisions:

We will pay compensatory damages for bodily injury an insured is legally entitled to
recover from the owner or driver of an underinsured motor vehicle.  The bodily injury
must be:  
1.  Sustained by an insured; and
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2.  caused by an accident that involves the operation, maintenance or use of an
underinsured motor vehicle as a motor vehicle.

* * *

The UIM coverage contained an “additional definition” of “insured” so it ultimately read as
follows:   

Insured means :
1.  You;
2.  resident relatives;
3.  any other person who is not insured for underinsured motor vehicle coverage under
another vehicle policy and only while that person is occupying a vehicle that would
qualify as:
a.  “your car”,
b.  a “newly acquired car”, or 
c.  a “temporary substitute car”

* * * 
The policy defined a “newly acquired car” as a car newly owned by you, and defined “owned”
as 

“1.  owned by; 2.  registered to; or 3.  leased, if the lease is written for a period of 31 or
more consecutive days.

The policy and endorsements actually had multiple definitions of “insured” under UIM all of
which required occupancy of an insured vehicle.  

Procedure: The Colony filed suit after State Farm declined coverage, and, on cross motions for
summary judgment, the District Court granted State Farm summary judgment.

Held: Summary Judgment for State Farm affirmed and denied for the Colony.  

Reasoning: The Court did not find the policy ambiguous.  Stahls did not meet the definition of
insureds for the UIM coverage.  The Court said an exception to the rule that UIM insurance is
personal and portable in Montana exists in corporate or business auto insurance policies that
require occupancy of the corporate owned vehicle as a condition of coverage.   The Court
rejected the argument that the occupancy requirement makes the coverage illusory “[b]ecause
the Stahls would be entitled to recover UIM Coverage had they been occupying a vehicle that
satisfies the Policy definition of ‘your car’, a ‘newly acquired car,’ or 
a ‘temporary substitute car’ at the time of the accident.  “The requirement that a Colony member
occupy a covered vehicle to obtain UIM Coverage is not a violation of the Colony’s reasonable
expectations given the Policy terms, even when interpreting the policy from the Colony’s
viewpoint.  The Court said that as long as it is legal to sell corporate auto policies, it is legal to
limit the class of persons who can recover UIM to those occupying the corporate vehicles.  The
Court concluded that “The Colony contracted with State Farm for UIM Coverage to insure
occupants of its covered vehicles.”   

.  
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MONTANA FEDERAL DECISIONS

ERISA–ADMINISTRATOR’S FIDUCIARY DUTY

Rustad-Link v. Providence Health and Services, 2018 WL 651833, CV 16-136-M-DWM
(Judge Molloy) [MTLA Members Caitlin Boland Aarab, Samir Aarab and Michael Best]
 
Facts: Rustad-Link was an employee of St. Joseph’s Hospital (of Providence Health and
Services) in Polson.  She has been disabled by MS and by a below-the-knee amputation resulting
from medical malpractice.  Unum insured the hospital employees for long term disability for
which she made claim.  Unum said her MS was preexisting so that she would not be covered for
12 months.  She said the disabling condition was the amputation which was not a preexisting
condition.  Rustad-Link’s status and claim was the subject of many reviews and doctors’
opinions, and Unum continued to treat the MS as the primary disability.  

When Unum was notified of potential settlement of Rustad-Link’s medical malpractice
action for loss of the leg, the company asserted that the amputation was the primary cause of
disability and claimed the settlement was a deductible source of income for which Unum would
be reimbursed the benefits that were supposedly overpaid.

Procedure:    Rustad-Link sued alleging that the offset and repayment provisions were a breach
of contract and violated ERISA and asking for the benefits, prejudgment interest, costs and
attorney fees.  Both parties moved for summary judgment on the record. 

Held: (1) The claim is subject to de novo review and not abuse of discretion.  The United States
Supreme Court has held that denial of benefits claims are subject to de novo review unless the
plan has a “discretionary clause” giving the plan discretion to determine eligibility for benefits
and to construe the terms of the plan.  However, in deferring to the plan, the court may consider
the impact of conflicts of interest in the insurer’s decision in situations, for instance, where the
plan both administers and funds the plan.  

More importantly, Judge Molloy found that Washington State prohibited discretionary
clauses. [Author’s note: The Ninth Circuit upheld Montana Insurance Commissioner John
Morrison’s prohibition of discretionary clauses when Standard Insurance Companies sued him. 
SCOTUS refused cert.] 

Held (2): The regulation prohibiting discretionary clauses applied to this plan even though it was
in effect before the regulation, because it was in effect at the time this claim arose.

Held (3): Even if the prohibition of discretionary clauses regulation doesn’t apply, Unum’s
conflict of interest justifies the court reviewing de novo instead of deferring to Unum’s decision.  

Held: (4) The fiduciary exception to the attorney-client privilege applies so that documents are
not protected except “where a plan fiduciary retains counsel in order to defend [itself] against the
plan beneficiary].  

Held: (5) The plan language that Unum may deduct settlement money from the “same
disability” means from the same “medical condition” and not from the same “time period.”  
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Unum’s interpretation that “same disability” means “same time period” is “impermissibly self
serving.”  

Held: (6) Because of ambiguity in the policy, Rustad-Link is entitled to be reimbursed for all the
money withheld by reason of her settlement.

Held: (7) Rustad-Link is entitled to attorney fees because Unum wrongfully deducted against
her disability benefits.  
 

HOMEOWNERS INSURANCE–EXCLUSIONS–DECK COLLAPSE

Oltz v. Safeco Ins. Co. of America, CV 124-M-DWM (Judge Molloy)  

Facts: Oltz noticed that the deck on his golf course home at Whitefish was unstable and pulling
away from the wall.  During the contractor’s removal of portions of the deck for repair, it
collapsed.  Inspection revealed that water from the roof has spread down the wall to the deck
rotting out the attachment.  With Safeco’s approval, Oltz hired an engineer who noted extensive
water damage from water being routed “into the area of the roof/wall connection via a heat
cord.”  The engineer also said an ice dam may have “greatly increased” the water that caused the
damage.  

Safeco hired an engineer who concluded that chronic long-term exposure to moisture
caused the deck to separate from the wall and that the seepage and penetration of the water was
caused by inadequate flashing at the roof to wall interface and around the windows.  

While Safeco inspected, investigated and monitored the repair, it issued three reservation
of rights letters warning that the loss might not be covered and ultimately refused to cover based
on multiple policy exclusions.  

Procedure: Oltz sued for breach of contract, bad faith and violations of the UTPA.  Safeco
moved for summary judgment on all claims. 

The Policy and Exclusions:  

Basic insuring agreement: 

“[Safeco] cover[s] accidental direct physical loss to property described in Building
Property We Cover except as limited or excluded.” 

* * * 
Covered Property:

“the dwelling...including structures attached to the dwelling other than fences, driveways,
or walkways.”

Specific exclusions:

Seepage or leakage exclusion:  “...caused directly or indirectly by continuous or repeated
seepage or leakage of water or steam, or the presence or condensation of humidity, moisture or
vapor which occurs over a period of weeks, months or years.”



7

Weather and uncovered cause exclusion: “...caused directly or indirectly by ... weather that
contributes in any way with a cause or event not covered in this section to produce a loss”

Mold and rot exclusion:  “...caused directly or indirectly by ....Fungi, Wet or Dry rot, or
Bacteria meaning the presence, growth, proliferation of spread of fungi, wet or dry rot, or
bacteria.”

Inherent defect and faulty design exclusion: “...wear and tear, marring, scratching,
deterioration [or] inherent defect, mechanical breakdown” * * * “faulty, inadequate or defective
... design specifications, workmanship, repair, construction ... materials used in repair,
construction, renovation or remodeling...or maintenance.”  

Faulty, inadequate, or defective design exclusion: “...faulty, inadequate or defective . . .
maintenance of property.

Anti-Concurrent Causes Clause:   “do[es] not cover loss caused directly or indirectly by [the
excluded perils], “ * * * “[s]uch loss is excluded regardless of any other cause or event
contributing concurrently or in any sequence to the loss.” 

Held:  
(1) The losses were caused by peril excluded from coverage.
(2) The weather exclusion did not create illusory coverage.
(3) The fungi and rot exclusion barred coverage for loss caused by repeated water infiltration
over extended period of time, which resulted from the ice dam on roof.
(4) A factual issue existed as to whether the losses suffered by the insureds were the result of
allegedly defective roof design, inadequate flashing, and deck collapse.
(5)The anti-concurrent causes clause in the policy was enforceable.
(6) Covering “accidental direct physical loss “”except as limited or excluded under anti-
concurrent causes clause was not ambiguous.  
(7) The insurer’s hiring of its own engineer and time in investigating the loss was not a breach of
the implied covenant of good faith and fair dealing.  
(8) The insurer’s practices did not violate the UTPA.

Reasoning: Judge Molloy found that the experts agreed the damage was seepage or leakage  of
moisture and that the “efficient proximate cause” of the damage was leaking of the water into the
home and not any ice dam.  Hence, the water leaking or seeping was a superceding cause.  

The fungi and rot exclusion excluded coverage with an exception which only applied if
the fungi and rot resulted from a cause not otherwise excluded.  Moreover, the weather exclusion
made weather an excluded peril.  

To the extent the ice dam was the result of inherent defect or faulty design, the loss
would be excluded by the exclusions for design, workmanship, materials, and maintenance. 
However, Molloy found factual issues prevented summary judgment on the inherent defect and
faulty design exclusion.  

Judge Molloy upheld the application of the “anti-concurrent causes clause” against an
argument that it created illusory coverage.  He could find no law from the Montana Supreme
Court prohibiting the clause, and said coverage would exist for physical damage except where an
excluded cause was a concurrent proximate cause, so that it didn’t create illusory coverage.

The Court found no breach of the covenant of good faith and fair dealing, and found that
the “reasonable basis” defense applied to any statutory claim for violation of the UTPA.    
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ARBITRATION PROVISION IN MARITIME POLICY

Galilea, LLC v. AGCS Marine Ins. Co., 879 F.3D 1052 (9CA 2018) [District Court decision
reported at 2015 MTLA Convention)

Facts:  Montana citizens, Chris and Tania Kittler, formed Galilea, LLC for the sole purpose of
owning their sailing yacht Galilea the home port of which was San Diego.  While in the
Caribbean in May 2015, they insured the yacht by phone and e-mail through a yacht insurance
broker dealing with them from Harrison, NY.  The risk was bound with AGCS and two other
insurers on May 13, 2015. 

Galilea was grounded off the coast of Panama in June and deemed a total loss.  The
insurers denied coverage on the ground that the accident occurred outside the geographical area
identified in the policy.  When Kittlers asked for reconsideration, the insurers initiated NY
arbitration, and Kittlers filed a diversity action in Federal District Court in Montana moving to
stay the arbitration proceedings.  Judge Watters temporarily stayed the arbitration pending
Kittlers’ motion.   

Policy provisions: The application for insurance and policy both contained jurisdiction and
choice of law provisions that were not the same.  

Any dispute arising out of or relating to the relationship between ...[the insurers] and the
insured shall be settled by arbitration administered by the American Arbitration
Association [“AAA”] in accordance with its Commercial Arbitration Rules. ...The
dispute shall be submitted to one arbitrator. ... The place of arbitration shall be New
York, New York.

  
The policy provided:

This insurance policy shall be governed by and construed in accordance with well
established and entrenched principles and precedents of substantive United States Federal
Maritime Law, but where no such established and entrenched principles and precedents
exist, the policy shall be governed and construed in accordance with the substantive laws
of the State of New York, without giving effect to its conflict of laws principles, and the
parties hereto agree that any and all disputes arising under this policy shall be resolved
exclusively by binding arbitration to take place within New York County, in the State of
New York, and to be conducted pursuant to the Rules of the American Arbitration
Association. 

Procedure: Judge Waters had ruled that the arbitration and choice of law provisions were
enforceable, but that under the arbitration language in the insurance application only to two
claims arising out of the interpretation of the contract were arbitrable while the ten claims for
such things as claims handling were not.  The insurers appealed.

Held: Remanded to the Federal District Court with instructions to compel arbitration in its
entirety.  
(1) The arbitration clause in the application was unenforceable.
(2) The Federal Arbitration Act applied to the policy.
(3) The parties intended to delegate questions of arbitrability to the arbitrator.    
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Reasoning: The insurance application is not a contract, and the FAA does not apply to it.  The
Court rejected the insured’s argument that Montana public policy against arbitration overrides
the FAA because it is preserved from preemption by the McCarren-Ferguson Act.  Where an
insurance policy is a marine contract, the Admiralty Clause of the Constitution dictates federal
jurisdiction.  The test is whether there is an established federal maritime law rule.  Here the FAA
specifically applies to maritime transactions and does not impair state laws regulating the
business of insurance.  Alternatively, the parties have agreed that New York law would apply
and landlocked Montana has no greater interest in maritime insurance law.  

Finally, the Court found that the insureds as well as the insurers were sophisticated
parties who intended to delegate arbitrability questions to arbitration. The Court reversed the
District Court’s decision denying that the scope of arbitration did not include several of the
insured’s claims. 

HOMEOWNERS’ INSURANCE COVERAGE FOR SEXUAL ASSAULT 

American Reliable Ins. Co. Lockhard, 2018 WL 264962, CV 17-04-M-DLC (D. Mont. 2018)
(Judge Christensen) [MTLA member, Liesel Shoquist]                  ]

Facts: Nelson sued Lockhard for sexual assault that occurred while she and Lockhard were
employees of the United States Fish & Wildlife Service sharing a cabin in Glacier Park.  She
alleged he negligently proceeded with sex after she was asleep on her sleep medication, while he
claimed the sex was consensual.  Lockhard tendered the claim to his homeowners insurance.  

Policy provisions: “Occurrence is defined as:
... an accident, including continuous or repeated exposure to substantially the same
harmful conditions, which results, during the policy period, in :

a.  “bodily injury”; or 
b.  “property damage”. 

 
Procedure: American Reliable filed a federal declaratory action denying coverage on the ground
that there was no “occurrence” to trigger coverage under the policy and on the basis of five
exclusions for:
(1) Expected or Intended Injury Exclusion;
(2) Business Exclusion;
(3) Sexual Molestation Exclusion;
(4) Assault and Battery Exclusion’
(5) Punitive Damages Exclusion.  
American moved for summary judgment 

Held: (1)  The underlying complaint alleges an “occurrence” under the policy.
(2) Fact issues preclude summary judgment on the Expected or Intended Injury Exclusion, the
Business Exclusion, the Sexual Molestation Exclusion, and the Assault and Battery Exclusion. 
(3) The policy excludes indemnification for punitive damages.  

Reasoning: Though negligence commonly triggers an occurrence policy, Strecker (Mont. 1990)
established that “if the negligent act is based upon an inherently intentional act, then coverage
does not exist.  The Court however, followed Fisher (Mont. 2016) which held that “an ‘accident’
may include intentional acts so long as the consequences of those acts are not objectively
intended or expected from the standpoint of the insured.”  The two-part test from Fisher is” (1)
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whether the act itself was intentional; and (2) if so, whether the consequences or resulting harm
stemming from the act was intended or expected from the actor’s standpoint.”  The Court
distinguished Strecker where the insured had sexually abused his daughter for ten years from
this case in which a single disputed act is at issue.  

The fact issue of whether the harm was expected or intended prevents summary judgment
on the “occurrence” issue.  Fact issues of what happened prevent summary judgment on the
Expected or Intended Injury Exclusion, Sexual Molestation Exclusion, and Assault and Battery
Exclusion.  Fact issues on whether Lockhard and Nelson were in the scope and course of their
employment with USFWS prevent summary application of the Business Exclusion.  Finally, the
Court determined that the Punitive Damage Exclusion blocks any coverage for punitive
damages, but noted that the insurer must defend the claims in this case.  
[Note: Montana is a “mixed action” state, so that, if some of the claims are covered and some
not, the insurer must defend the whole claim.  See, Weitzel (Mont. 2016) and Schwann (Mont.
2013)]  

   

INSURANCE ARBITRATION CLAUSE / DUTY TO DEFEND

American Trucking and Transportation Insurance Company v. Nelson, CV 16-160-M-DLC,
2018 WL 1902700 (Judge Christensen) 

Facts: ATTIC is a risk retention group located in Missoula.  It provides specialized insurance in
which its insureds also owe heightened duties to ATTIC.  ATTIC insured Gorman Group and its
subsidiary, Tango Transportation, a trucking outfit under a policy with $5,000,000 limits and
$350,000 deductible.  Tango assumed duties of paying premiums, paying claims, paying defense
costs on claims it handled and reimbursing ATTIC for claims it paid.  Westchester provided
D&O insurance to Gorman.  

Tango Transport became insolvent, defaulted in its duties to ATTIC and ultimately filed
bankruptcy.  ATTIC sued  Gorman Group’s board of directors, and Westchester refused defense
or indemnity under its D&O policy with Gorman Group.  The officers and directors stipulated to
settlement with ATTIC for $3,121,758.45.  ATTIC amended and named Westchester which
asserted ATTIC’s claims had to be arbitrated under its D&O policy. 

Held: The arbitration provision is unenforceable.

Reasoning: “The complaint alleges breach of contract, breach of fiduciary duties,
misrepresentation, fraud, constructive fraud, negligence, negligence per se, acts in concert, civil
conspiracy, and piercing he corporate veil.”  The Court asserted that “the parties do not dispute
that some of these claims are covered as occurrences under the Westchester Policy.”  Montana
follows the “mixed action” rule under Schwan (2013), so that Westchester had a duty to defend
both covered and uncovered claims.  Tidyman’s I mandated that Westchester defend under
reservation of rights and file a declaratory action.  “Because Westchester failed to provide a
defense, Montana law is clear that Westchester has lost its right to invoke insurance contract
defenses, including the right to arbitrate.”  

HOMEOWNERS’ INSURANCE / HARASSMENT AND NUISANCE

American Reliable Ins. v. Vlieland, Self, and Roberts, 2018WL 1582551, 44 MRF 185, (D.
Mont. ) (Judge Christensen)  
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Facts: Randy Self and Tina Roberts moved in next door to Vlielands who played loud music,
directed noise at their residence, poisoned their dog, pointed a pistol at Randy, tried to run Tina
off the road, threw rocks at their residence, and build a spite fence to flock their view.  Self and
Roberts sued for Intentional Infliction of Emotional Distress and Nuisance.  American defended
under reservation of rights and filed a declaratory action on the ground that there is no
“occurrence” which would trigger the homeowner’s liability coverage and that five exclusions
apply to defeat coverage in any event.  American moved for summary judgment. 

Held: Summary judgment denied. 

Reasoning: While the complaint alleges intention infliction of emotional distress, it also alleges
nuisance which can be based in conduct that is negligent, reckless, or ultrahazardous” under
Martin (2012).   Fisher Building (2016) held that an accident can encompass an intentional act
if the consequences were not objectively intended or expected from the insured’s standpoint. The
Court here found that the facts need to be established to determine whether the harm was
expected or intended.  

American has a continuing duty to defend, and it is not a breach that it filed the
declaratory action, because that is the prudent course recommended by the Montana Supreme
Court.   

MEDICARE PREEMPTION OF INSURANCE CLAIMS

Alston v. United Healthcare Services, Inc., 291 F. Supp. 3d 1170 (Judge Haddon) [MTLA
Member Chris Young and Herman Watson]

Facts: Alston sued alleging (1) that UHS, Optum and other defendants failed to timely approve
coverage for the drug Zyvox which failure exacerbated Alston’s infections and resulted in partial
amputation of his feet and (2) that the defendants denied coverage for Zyvox when it should
have been apparent that it was covered under the Part D Plan. 

Procedure:  Alston pleaded counts for (1) negligence, (2) intentional/negligent infliction of
emotional distress, (3) professional negligence, (4) respondeat superior, and (5) breach of
contract.  The case was removed to federal court and defendants moved for dismissal for failure
to state a claim for relief.

Held: All five counts are dismissed for failure to state a claim, since they are expressly
preempted by the federal Medicare Act standards.

Reasoning: If a state law claim is preempted by federal law, it must be dismissed for failure to
state a claim.  The Part D Voluntary Prescription Drug Program was implemented by the
Medicare Prescription Drug Improvement and Modernization Act of 2003.  That Act applied an
existing express preemption provision from Part C to Part D:

The standards established under this part shall supersede any state law or regulation
(other than State licensing laws or State laws relating to plan solvency) with respect to
[Part D] plans which are offered by [Part D] organizations under this part.
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Medicare regulations set standards for timeliness of coverage determinations for prescription
drugs and also a process for redetermination and for grievance procedures.  The Court found that
application of state common law standards, state professional standards, industry best practices
standards are all inconsistent with the standards set by the Medicare Act so as to be expressly
preempted.  Finally, the Court found “The sole avenue for judicial review for claims arising
under the Medicare Act is exhaustion of the administrative process and a final decision by the
Secretary of the Department of Health and Human Services.  Ultimately, the Court said that the
claims in Alston are essentially claims for benefits and “inextricably intertwined with a claim for
Medicare benefits” so that failure to comply with the exhaustion provisions is fatal to the claim.   

STACKING OF AIRCRAFT INSURANCE

U.S. Specialty Ins. Co. v. Ward, 2018WL 3210527 (D. Mont.) (Judge Christensen)

Judge Christensen has certified to the Montana Supreme Court the following issue:

Whether Montana law allows stacking in a third-party claim by a deceased passenger in
an airplane crash, where the aircraft liability policy contains no anti-stacking clause and
separate premiums were charged for liability coverage for three separate airplanes.

-END-

  


