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This outline provides a synopsis of selected civil cases presumed to be of interest to members of 
MTLA. It does not include criminal, domestic relations, election law, or real property cases, 
unless there is an ancillary issue that may be of general relevance. It also excludes insurance 
cases, as they are covered by Professor Munro. The list of cases is not exhaustive, but includes 
cases that may be of interest in a variety of areas. The information in the outline is not a 
substitute for reading the actual cases and a careful review of the law in a particular area. Further 
research is necessary to answer any specific question.  Always read any case in its entirety before 
citing it as authority. 
 
The outline and my statements in the presentation come from me alone.  I am not authorized to, 
and do not, speak for any other member of the Supreme Court, or for the Court itself. 
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ADMINISTRATIVE LAW 
 

Jones v. All Star Painting, 2018 MT 70, 391 Mont. 120, 415 P.3d 986 
 
Courts may reverse and remand an administrative decision for further review if the written 
decision from the agency contains an error of law or clear error in its factfinding that prejudices 
the substantial rights of a party. 

Jones filed a workplace sex discrimination claim with the HRB.  After a contested hearing, the 
Hearing Officer granted judgment in favor of Jones’s employer.  The Hearing Officer found 
Jones and her employer to be equally credible.  The Hearing Officer stated she was making her 
decision based on corroborating testimony and that, without corroborating evidence, Jones failed 
to make a prima facie case of discrimination.  She explained that certain testimony corroborated 
the employer’s account and she was therefore granting judgment in favor of the employer.  She 
did not address the weight, if any, that she gave evidence that corroborated Jones’s account.  The 
Human Rights Commission and District Court upheld the Hearing Officer decision.  On appeal 
to the Supreme Court, the Court reversed and remanded.  The Court held that the Hearing Officer 
misapplied the law when she required corroboration to find a prima facie case; and, without 
further explanation for the Hearing Officer’s decision, the Court could not determine whether the 
Hearing Officer made an error of law in excluding as hearsay admissible corroborating testimony 
that supported Jones or whether she committed clear error in her fact finding by 
misapprehending the effect of that testimony.  Section 2-4-704(2), MCA, prohibits the Court 
from substituting its judgment for that of the agency as to the weight of evidence on questions of 
fact.  Therefore, the Court reversed and remanded the decision to the agency for further review. 

 

ARBITRATION 
 
Lenz v. FSC Secs. Corp., 2018 MT 67, 391 Mont. 84, 414 P.3d 1262 
 
In compelling the investors to submit to arbitration, the Court clarified that the “doctrine of 
reasonable expectations” and equitable unconscionability are separate and distinct legal 
concepts.  The “reasonable expectations” of the weaker contracting party are not relevant in the 
arbitration context, but may provide special relief for unsophisticated insureds faced with 
unconscionable insurance contracts.   

Six investors purchased securities under brokerage contracts with FSC and RMF.  They sought 
to have the arbitration clauses declared unconscionable contract terms of adhesion.  They 
claimed the clauses were unenforceable because the arbitration clauses were beyond the 
investors’ reasonable expectations and the investors never knowingly waived their constitutional 
jury trial rights.  The Supreme Court rejected their claims.  Although the language of the 
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customer agreements varied slightly over time, FSC demonstrated that each investor executed a 
contract with a prominent arbitration disclosure.  

The trial court determined that all agreements between FSC and investors were non-negotiated 
contracts on terms dictated by FSC.  But the court also found investors to be highly educated, 
sophisticated market investors with extraordinary business acumen.  The evidence showed that 
each investor received actual notice of the arbitration agreement and that none executed a 
contract with FSC under duress, fraud, misrepresentation, or other unlawful conduct.  Investors 
stated they had not actually read the FSC contract before signing, but “a party who executes a 
written contract is presumed to have read and understood the contract and assented to its terms.”  
Under the totality of the circumstances and in compliance with the “liberal federal policy 
favoring arbitration agreements,” the Court concluded that investors knowingly, voluntarily, and 
intelligently executed arbitration agreements and that no basis in law or equity existed to make 
the subject agreements unenforceable. 

Tedesco v. Home Sav. Bancorp, Inc., 2017 MT 304, 389 Mont. 468, 407 P.3d 289  
 
The District Court correctly ordered the parties to proceed to arbitration, because the 
arbitration clause in the Plaintiff’s employment contract was valid and enforceable. The court 
did not abuse its discretion in confirming the arbitration award, because the Arbitrator did not 
manifestly disregard the law.  

Home Savings of America (HSOA) hired Tedesco in 2008. Tedesco signed an employment 
agreement that contained a binding arbitration provision. HSOA terminated Tedesco’s 
employment a few years later. Tedesco sued HSOA, its CEO and Board Chair Dirk Adams, and 
Home Savings Bancorp (HSBC), which owned all of HSOA’s stock. Tedesco claimed wrongful 
discharge, breach of contract, and fraud. The District Court ordered the parties to proceed to 
binding arbitration, and it stayed the proceedings pending the outcome of arbitration. HSOA did 
not participate in the proceedings. The Arbitrator issued an award in favor of Adams and HSBC, 
and the District Court confirmed the award. Tedesco appealed.  

The Court held Tedesco’s appeal of the order to arbitrate was timely, because an interlocutory 
order compelling arbitration and staying further proceedings is not final and appealable. Thus, 
Tedesco was not required to immediately appeal the District Court’s order. The Court then 
determined that the parties had a valid agreement to arbitrate. The arbitration clause was not 
unconscionable or unenforceable, due to the facts that Tedesco had been aware of the HSOA’s 
arbitration policy prior to signing the agreement, he had an opportunity to prepare his own 
proposed employment agreement, he had the assistance of counsel, the employment agreement 
obligated both parties equally to arbitrate, and Tedesco had significant business expertise and 
sophistication.  

The Court held next that the District Court did not abuse its discretion in confirming the 
arbitration award. The District Court had jurisdiction to hear Tedesco’s application to vacate the 
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arbitration award, even though the application was governed by the Federal Arbitration Act. 
Nothing in that Act granted federal district courts exclusive jurisdiction over applications to 
vacate. Further, the record did not show that the Arbitrator manifestly disregarded the law by 
denying Tedesco’s wrongful discharge, breach of contract, and fraud claims. Because the 
Arbitrator did not manifestly disregard the law, the District Court did not abuse its discretion in 
confirming the arbitration award. 

 

ATTORNEY FEES 
 
Clark Fork Coal. v. Tubbs, 2017 MT 184, 388 Mont. 205, 399 P.3d 295.  
 
A prevailing party can recover attorney fees under the “private attorney general” doctrine only 
when a suit vindicates constitutional interests. Litigation that is resolved based on statutory 
interpretation without constitutional concerns integrated into the rationale underlying the 
decision does not vindicate a constitutional interest.  

The Coalition and several individuals with senior water rights filed suit against the Department 
of Natural Resources in 2010, seeking to invalidate the Department’s 1993 rule on exempt wells. 
The Department’s rule defined the Montana Water Use Act’s term “combined appropriation” to 
mean that separate small wells that appropriate water from the same source had to have a 
physical connection in order to require permitting by the Department. The Supreme Court 
previously invalidated the Department’s rule because it conflicted with the language and purpose 
of the Water Use Act. Clark Fork Coalition v. Tubbs, 2016 MT 229, 384 Mont. 503, 380 P.3d 
771. The Court explained that the plain language of the statute creating the exemption did not 
contain a requirement that two or more wells appropriating from the same source be physically 
connected.  

The Coalition sought attorney fees from the Department under the “private attorney general” 
doctrine. That doctrine allows a district court to order a government agency to pay a party’s 
attorney fees when the agency fails to properly enforce important public interests. One key 
requirement for obtaining an award of fees under this doctrine is that the litigation against a 
government agency must “vindicate” constitutional interests. The First Judicial District Court 
granted the Coalition’s fee request.  

The Supreme Court held that the Coalition was not entitled to fees under the private attorney 
general doctrine because it did not vindicate constitutional interests in its successful challenge of 
the Department’s rule. The Court explained that the Department’s rule was held invalid because 
its definition of “combined appropriation” conflicted with the relevant statute—not because it 
conflicted with or implicated the Constitution. 
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CIVIL PROCEDURE 
 
Reservation Operations Ctr. LLC v. Scottsdale Ins. Co., 2018 MT 128, ___ Mont. ___, ___ 
P.3d ___ 
 
The burden on a party challenging the denial of a motion to set aside default judgment because 
of improper service of process must prove that doubt exists concerning whether process was 
properly served. 

Reservation Operations Center, LLC, filed a complaint against Scottsdale Insurance Company 
for refusal to provide coverage.  Because Scottsdale is a foreign insurance company, service is 
accomplished through the Commissioner of Securities and Insurance.  Reservation Operations 
Center provided the necessary copies of the summons and the complaint to the Commissioner.  
When Scottsdale failed to appear, the clerk of court entered default and the District Court entered 
a partial default judgment.  Scottsdale filed a motion to set aside default judgment, contending 
that the Commissioner never forwarded the complaint to it.  After 60 days passed, the motion 
was deemed denied.  Scottsdale appealed.   

In support of its contention that the Commissioner never forwarded the complaint to Scottsdale, 
Scottsdale’s agent attested that the letter she received from the Commissioner did not include the 
complaint.  Nor was the complaint included in the insurance company’s database.  The 
Commissioner’s Chief Legal Counsel attested to the custom and practice of the office, but did 
not have personal knowledge whether the complaint had indeed been included in the letter to 
Scottsdale, and no one from the Commissioner’s office attested to any such personal knowledge.  
The Commissioner had no internal system that would permit later identification of the specific 
documents received from a plaintiff and mailed to a defendant.  The Court held Scottsdale 
proved that doubt existed whether process was properly served.  It reversed and remanded the 
case to the trial court to set aside default judgment. 

Puryer v. HSBC Bank USA, N.A., 2018 MT 124, 391 Mont. 361, ___ P.3d ___ 
 
A claim is subject to dismissal only if it either fails to state a cognizable legal theory for relief or 
states an otherwise valid legal claim but fails to state sufficient facts that, if true, would entitle 
the claimant to relief under that claim. 

Puryer brought suit against HSBC, alleging six causes of action: (1) declaratory judgment that 
the statute of limitations to enforce the mortgage had expired; (2) breach of contract and breach 
of implied covenant of good faith and fair dealing; (3) violation of the Fair Debt Collection 
Practices Act (FDCPA); (4) violation of the Montana Consumer Protection Act (MCPA); (5) 
negligent or intentional infliction of emotional distress; and (6) lack of authority to foreclose.  
The District Court granted HSBC’s motion to dismiss all of the claims.  Puryer appealed all but 
the dismissal of the lack of authority to foreclose. 
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The Court affirmed the dismissal of the declaratory judgment action and the negligent or 
intentional infliction of emotional distress claims.  The Court held that a Notice of Sale does not 
cause maturity of the entire debt if a borrower may cure the default by only paying the amount 
due at that time, which was the case for Puryer under § 71-1-312(1), MCA.  Because the debut 
had not matured, the eight-year statute of limitations had not yet begun to run.  For the infliction 
of emotional distress claims, Puryer failed to allege any factual allegations rising to the level of 
“serious or severe” emotional distress. 

The Court reversed the dismissal of the breach of contract, breach of implied covenant of good 
faith and fair dealing, violation of FDCPA, and MCPA claims.  The Court explained that the 
allegations in the complaint must be construed in the light most favorable to the plaintiff.  The 
Court held that the District Court improperly dismissed the contract claims for failure to plead 
damages, because an action for breach of contract does not require the plaintiff to sustain any 
damages.  Further, the District Court improperly dismissed the breach of the covenant of good 
faith and fair dealing claims by conflating the “special circumstances” that give rise to a 
fiduciary duty with the “special relationship” that gives rise to a tortious breach of the implied 
covenant under Story v. Bozeman, 242 Mont. 436, 791 P.2d 767 (1990).  The Court determined 
that Puryer had sufficiently pleaded these claims.  The Court determined that one of Puryer’s 
FDCPA claims was improperly dismissed because violations of § 1692f of the FDCPA do not 
require that HSBC be a debt collector and that one of the nine alleged FDCPA violations was not 
time-barred by the applicable statute of limitations.  Finally, the Court held that the MCPA 
claims were improperly dismissed because failure to give notice as required by the trust 
indenture can be a MCPA violation and that her alleged damages of costs and fees, attorney fees, 
and initiating a legal proceeding to stop the improper foreclosure of her property constituted 
“ascertainable loss of money or property” under the MCPA. 

Alto Jake Holdings, LLC v. Donham, 2017 MT 297, 389 Mont. 435, 406 P.3d 937 
 
A district court has jurisdiction over an appeal from a justice court decision when it receives the 
justice court record, regardless of a motion to proceed in forma pauperis pending before the 
justice court. A justice court may not award damages above its statutory limit of $12,000.  

Kevin Donham and Shaley Clemm (collectively “Tenants”) rented two trailers from Alto Jake 
Holdings. Alto Jake Holdings filed a statutory unlawful detainer action in Justice Court, seeking 
repossession, back rent, and compensation for property damage, costs, and attorney fees. Tenants 
filed an answer and counterclaims, but failed to appear at the first bench trial. The Justice Court 
awarded over $21,000 to Alto Jake Holdings at that bench trial. The Justice Court, however, 
vacated its order because notice had not been sent to the correct address for Tenants. Tenants 
appeared at the second scheduled bench trial unprepared. Upon denial of Tenants’ motion to 
continue the bench trial, the Justice Court interpreted Tenants’ statements of uncertainty and lack 
of preparedness as a motion to waive Tenants’ counterclaims and reinstate the vacated order in 
favor of Alto Jake Holdings.  
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Tenants timely filed a joint notice of appeal in the Justice Court, together with a motion and 
application to proceed in forma pauperis. Before the Justice Court ruled on the motion, the 
District Court informed Tenants that the court had received the Justice Court record and notified 
the parties of the deadlines for filing an opening brief per Rule 14(a), U.M.C.R. App. Tenants 
missed the 15-day deadline for filing their opening brief and the District Court dismissed the 
appeal for failure to timely file a brief. On appeal to the Supreme Court, Tenants argued that the 
District Court did not have jurisdiction over the appeal until the Justice Court ruled on the still 
pending motion to proceed in forma pauperis. The Supreme Court affirmed the dismissal, 
holding that the District Court did have jurisdiction over the appeal upon transmittal of the 
Justice Court record. The District Court must proceed as if all fees have been paid until the 
Justice Court rules otherwise on the motion. The Court remanded, however, for entry of a 
corrected monetary judgment not to exceed the Justice Court jurisdictional limit of $12,000 
established by statute.  

Labair v. Carey, 2017 MT 286, 389 Mont. 366, 405 P.3d 1284  
 
The District Court properly denied the Labairs’ motion for substitution of District Court judge, 
because the Labairs had actual notice of the judge’s assumption of jurisdiction and because the 
judge did not automatically lose jurisdiction over the case upon appeal.  

The Labairs sued Carey for legal malpractice. After this Court’s reversal and remand of a 
summary judgment order, Judge Edward McLean assumed jurisdiction in the case. Judge 
McLean retired after the trial, but Chief Justice McGrath issued an order shortly thereafter 
calling him to active service to preside over the case. Judge McLean entered a final judgment, 
the Labairs appealed, and this Court reversed and remanded for a new trial. Approximately two 
months later, the Labairs moved to substitute Judge McLean. Judge McLean denied the motion 
as untimely.  

On appeal, the Labairs argued that the Clerk of District Court failed to give statutorily required 
notice of Judge McLean’s assumption of jurisdiction and therefore time never started running on 
their deadline to file a motion for substitution. They argued also that Judge McLean lost 
jurisdiction over the case when they appealed from his final judgment.  

The Court acknowledged that the Clerk of the District Court failed to give the required notice of 
Judge McLean’s assumption of jurisdiction. This did not prejudice the Labairs, however, because 
they had actual notice of Judge McLean’s assumption of jurisdiction and involvement in the 
case. The Court held further that Judge McLean did not automatically lose jurisdiction after 
entering final judgment in the case. After an appeal is taken from a district court judgment, 
jurisdiction over the case vests again in the district court upon reversal and remand. Further, 
Chief Justice McGrath’s order gave Judge McLean jurisdiction until “final resolution” of the 
case; “final resolution” did not occur upon entry of the final judgment, but rather would not 
occur until the parties settled their claims or a new trial was held and the parties exhausted their 
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appeals. Judge McLean thus retained jurisdiction over the case at the time he denied the Labairs’ 
motion for substitution. The Court affirmed the District Court’s denial of the Labairs’ motion for 
substitution, and the case was remanded to proceed with the new trial.  

Stokes v. First Am. Title Co. of Mont., Inc., 2017 MT 275, 389 Mont. 245, 406 P.3d 439 
 
Under appropriate circumstances, the Supreme Court will grant motions to have a party 
declared a vexatious litigant without fact-finding by a trial court. The Court employs the five-
factor test used by the Ninth Circuit when using its power to sanction litigants under M. R. App. 
P. 19(5). 

Pro se appellant John Stokes, no stranger to litigation, filed this appeal in a foreclosure action. 
On appeal, Stokes’s brief lacked citations to the record, citations to law, and cognizable legal 
arguments. In addition, Stokes made several unsupported, outlandish, and harassing allegations, 
including that U.S. Bank is a money-laundering front for a drug cartel, and threatened to sue the 
parties, their attorneys, and the District Court Judge in a new federal proceeding. Appellees filed 
a motion before this Court to have Stokes declared a vexatious litigant and impose a pre-filing 
order.  

The Supreme Court granted the Motion, requiring Stokes to obtain a pre-filing approval from 
any Montana court in which he seeks to file a pleading pro se. In doing so, the Court cited its M. 
R. App. P. 19(5) power to sanction litigants and applied the five-factor test used by the Ninth 
Circuit to determine whether a pre-filing order is justified. The Court noted that it is preferable 
for a pre-filing order to be entered by a trial court upon fact-finding, but that it will not ignore 
vexatious actions that occur on appeal.  

Rolan v. New W. Health Servs., 2017 MT 270, 389 Mont. 228, 405 P.3d 65  
 
The District Court abused its discretion in allowing the defendant to amend its answer to allege 
ERISA preemption three years into litigation. The District Court conducted an inadequate 
inquiry into the defendant’s justification for the amendment and failed to consider whether the 
amendment would substantially prejudice the plaintiffs.  

Rolan was injured in a car crash resulting in substantial medical expenses. Rolan carried health 
insurance through New West Health Services. The tortfeasor’s liability insurance paid most of 
Rolan’s medical bills. Rolan filed suit against New West, alleging individual and class claims 
based on state law. Rolan and her class obtained class certification. Nearly three years after 
Rolan brought suit, New West moved to amend its answer, alleging Rolan’s policy fell under 
ERISA. The District Court allowed the amendment. New West moved for summary judgment 
asserting ERISA § 502 preempted Rolan’s state law claims. The District Court granted summary 
judgment to New West and dismissed Rolan’s state law claims.  
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On appeal, the Court reversed based on the District Court’s ruling allowing New West to amend. 
The Court determined that the District Court failed to conduct a proper inquiry into whether 
Rolan and the class she represents would be prejudiced by New West’s amendment. The Court 
noted that the three-year delay, New West’s previous assertion that ERISA did not apply, the 
extensive discovery conducted, and New West’s failure to offer a reasonable justification were 
all factors to consider in allowing or denying the amendment. The District Court failed to 
consider the prejudicial effect of the amendment on the class. The Court determined that the 
class would be substantially prejudiced by New West’s amendment. Therefore, the Court 
concluded that the District Court abused its discretion in allowing the amendment based on the 
inadequate inquiry and clear prejudice the amendment would cause to the class.  

Mitchell v. Glacier County, 2017 MT 258, 389 Mont. 122, 406 P.3d 427 
 
Glacier County taxpayers lacked standing to sue the County or the State of Montana over the 
County’s alleged financial mismanagement because they could not show injury when the County 
had adequate financial assets to meet its liabilities.  

A 2015 financial audit revealed Glacier County’s accounting deficiencies and its deficits in many 
individual funds. A group of Taxpayers sued the County for its alleged financial mismanagement 
and the State of Montana for failing to take legal action against the County. The District Court 
dismissed the case for lack of standing.  

On appeal, the Court affirmed the District Court’s dismissal of the case. The audit on which the 
Taxpayers based their claims showed that the County ran deficits in many of its individual funds. 
But its “Total Government Funds” and “Total net position”—the difference between the 
County’s assets and its liabilities—reflected positive balances. Because the County had sufficient 
financial resources, the Taxpayers’ argument that it was “foreseeable” that the County would 
increase property taxes was “conjectural or hypothetical,” rather than a “concrete injury” that the 
lawsuit could remedy. Although the Taxpayers argued that the prospect of increased property 
taxes constituted a future “injury,” the audit report did not support their contention that such 
increases were likely. Without showing a present or future concrete injury, the Taxpayers did not 
have standing to sue.  

The Court also held that the Taxpayers lacked standing to sue the State for the additional reason 
that the State had discretion under the law to decide when and how to take legal action against a 
local government that mismanaged its finances. Taxpayers could not compel the State to take the 
discretionary actions of withholding financial assistance from the County or prosecuting County 
officials. 

Buckles v. Cont’l Res., Inc., 2017 MT 235, 388 Mont. 517, 402 P.3d 1213  
 
The Court clarified that a defendant must be “at home” in Montana for general jurisdiction to 
apply. The Court reversed and remanded for an evidentiary hearing on material jurisdictional 
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facts in dispute regarding specific personal jurisdiction over the defendant’s actions alleged in 
the plaintiff’s complaint.  

Zachary Buckles died of exposure to high levels of hydrocarbon vapors while gauging oil 
production tanks on a Continental well near Alexander, North Dakota. Zachary, a Montana 
resident, was employed by a Montana company to perform services for Continental via a series 
of subcontracts with exclusively Montana companies. Continental is incorporated and has its 
principal place of business in Oklahoma with significant operations in Montana, including 
regional offices. Continental moved to dismiss, and the District Court dismissed the Estate’s 
complaint for lack of personal jurisdiction.  

The Montana Supreme Court held that Continental cannot be said to be “at home” in the State 
for purposes of establishing general jurisdiction, as clarified by the U.S. Supreme Court in 
Daimler AG v. Bauman, 134 S. Ct. 746 (2014) and Tyrrell v. BNSF, 137 S. Ct. 1549 (2017). The 
Court determined that in order for the District Court to exercise specific jurisdiction, the suit 
must arise out of or relate to Continental’s contacts with the forum. The Estate’s Complaint 
alleged: (1) Continental, acting jointly with its Montana Co-Defendants, caused Zachary’s death; 
and (2) Continental allowed an inherently dangerous and unsafe well site to be operated, which 
resulted in Zachary’s death. Regarding operation of the well at issue, Continental’s relationship 
to Montana is not merely incidental; operation of the well was overseen by Continental’s Sidney, 
Montana office. Taking all the Estate’s well-pled allegations as true, including evidence that 
demonstrates Continental’s Sidney office had oversight of the well at issue, the Supreme Court 
determined the District Court erred by granting Continental’s motion to dismiss. The Court held 
further that where material jurisdictional facts are disputed, the appropriate procedure is a 
preliminary hearing by the District Court pursuant to M. R. Civ. P 12(d). The Court reversed and 
remanded to the District Court with instructions to conduct an evidentiary hearing for the 
purpose of determining whether Continental is subject to specific personal jurisdiction in 
Montana.  

Ally Fin., Inc. v. Stevenson, 2017 MT 190, 388 Mont. 246, 399 P.3d 899  
 
For purposes of venue under the Montana Consumer Protection Act (MCPA), a single 
transaction within a county that gave rise to the suit is sufficient to constitute “doing business” 
in that county for a Montana business that resides and has its principal place of business in a 
different county.  

Stevenson purchased an RV from Big Sky RV, Inc.’s Billings location with financing from Ally 
Financial, Inc. Stevenson arranged for Big Sky to deliver the new RV and pick up her old RV in 
Chouteau County. Big Sky is a Montana corporation with its principal office in Bozeman and no 
locations in Chouteau County. Ally Financial sued Stevenson in Chouteau County District Court 
when she defaulted on the loan. Stevenson filed a third-party complaint against Big Sky alleging 
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breach of contract, violation of the implied covenant of good faith and fair dealing, negligence, 
and violations of the MCPA.  

Big Sky moved to have the complaint dismissed on jurisdictional or venue grounds under the 
MCPA. Section 30-14-103, MCA, requires suits to be filed in the district court of the county in 
which the seller resides, has its principal place of business, or is doing business. The Supreme 
Court held that § 30-14-103, MCA, does not regulate the district court’s subject matter 
jurisdiction, but regulates venue. Further, the Court held that Big Sky’s transaction within 
Chouteau County was sufficient to constitute “doing business” under that statute. Therefore, 
venue in Chouteau County was proper.  

 

CLASS ACTION 
 
Ascencio v. Orion Int’l Corp., 2018 MT 121, 391 Mont. 336, ___ P.3d ___ 
 
Class certification requires evidence to satisfy each requirement of M. R. Civ. P. 23 and rigorous 
analysis.  This Court has established no specific evidentiary standard for class certification, but 
has recognized that at least some evidence is necessary to satisfy each of Rule 23’s 
requirements.   

The Court concluded that the district court did not abuse its discretion by denying class status to 
360 individuals who may have been harmed by the use of obsolete information in pre-
employment background check reports prepared by Orion International.  Specifically, the Court 
determined that Ascencio failed to provide evidence and articulate why individual claimants 
would experience difficulty pursuing their claims separately and why class action would be a 
superior method. Because all requirements of M. R. Civ. P. 23 must be met to certify a class, the 
Court declined to address Orion’s assertion that Ascencio failed to demonstrate predominance 
under M. R. Civ. P. 23(b)(3). 

 

CONSTITUTIONAL LAW 
 
Gazelka v. St. Peter’s Hosp., 2018 MT 152, ___ Mont. ___, ___ P.3d ___ 
 
As a threshold matter, a plaintiff alleging that she was denied equal protection of the laws under 
Article II, Section 4’s general Equal Protection Clause must demonstrate that the State is 
responsible for the alleged rights violation.  A plaintiff’s claim of private discrimination will only 
prevail if he alleges discrimination “in the exercise of his civil or political rights on account of 
race, color, sex, culture, social origin or condition, or political or religious ideas.” Further, two 
groups are not similarly situated for equal protection clause purposes if the different 
circumstances of the proposed groups are attributable to numerous and various causes.   
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The Montana Preferred Provider Agreement Act (MPPAA) permits insurers and healthcare 
providers to negotiate Preferred Provider Agreements (PPA).  PPAs may include provisions for 
reduced healthcare fees from the healthcare provider in exchange for the insurer encouraging its 
insured to use that provider.  Gazelka brought suit against St. Peter’s Hospital arguing that the 
MPPAA violated the Equal Protection Clause and that St. Peter’s PPAs discriminated against her 
on the basis of her social condition as an uninsured person.   

The Court explained that Montana Constitution Article II, Section 4, protects against two distinct 
types of unequal treatment. First, it generally provides that no person shall be denied the equal 
protection of the laws.  This clause only offers protection against state action.   Second, neither 
the state nor a private party may discriminate against a person in the exercise of his civil or 
political rights based on an enumerated class. This clause applies to both public and private 
actors.  The Court determined that one’s status as insured or uninsured is not one’s “race, color, 
sex, culture, social origin or condition, or political or religious ideas.”  With regard to Gazelka’s 
Equal Protection Clause challenge against the MPPAA, the Court clarified that the general Equal 
Protection Clause of the Montana Constitution requires state action.  It declined to determine 
whether St. Peter’s entering into PPAs with insurers pursuant to the MPPAA constituted state 
action because the issue was not properly briefed.  The Court went on to determine that 
Gazelka’s proposed groups consisting of insured and uninsured patients are not similarly 
situated.  The proposed classes face circumstances that are far from similar and one’s status as 
insured or uninsured is attributable to numerous and varying reasons.  Thus, Gazelka’s equal 
protection claims failed.  The Court also upheld the District Court’s ruling that the Hospital did 
not unconstitutionally discriminate against Gazelka based on her social condition as an uninsured 
person.  A correlation between financial disadvantage and lack of health insurance does not 
prove that the Hospital’s entry into PPAs with certain insurers discriminates against individuals 
because they are poor. 

Duane C. Kohoutek, Inc. v. State Dep’t of Revenue, 2018 MT 123, 391 Mont. 345, ___ P.3d 
___ 
 
Under the rational basis test, a statute’s rational relationship to its purpose is tested when 
enacted.  Two groups are not similarly situated for equal protection purposes if the fundamental 
differences between the groups are attributable to private business decisions. 

From 1933 to 1995, the State of Montana maintained a monopoly on the public’s access to liquor 
through its ownership of a central liquor warehouse and liquor stores throughout the State. In 
1995, the Legislature privatized ownership of State liquor stores, but maintained ownership of 
the central liquor warehouse. In its efforts to privatize liquor stores, the Legislature enacted the 
weighted average discount ratio (WADR), codified in § 16-2-101(2)(b)(ii)(B), MCA (1995). 
Effective from 1995 until 2016, the WADR required the Department of Revenue (DOR) to 
discount the price a privately owned liquor store paid for liquor based on that store’s 1994 sales 
of whole or unbroken cases of liquor.  
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In 2014, four liquor store owners challenged the constitutionality of the WADR. Storeowners 
argued the discount they received from DOR, the WADR, should fully reimburse them for the 
cost of providing statutory case discounts to registered taverns and bars. The District Court 
agreed with Storeowners. Testing the WADR’s rational basis, the District Court concluded that 
the WADR was constitutional when it was enacted in 1995, but its reliance on 1994 sales data 
became stale and violated Storeowners’ rights to substantive due process and equal protection 
beginning in 1998. The District Court awarded Storeowners damages, attorney fees, and interest 
totaling nearly thirty-five million dollars. DOR appealed. 

The Supreme Court reversed.  A statute’s rational relationship to its purpose is tested when 
enacted. When the WADR is tested against the purpose of offsetting some or all of the cost of 
providing case discounts, it did not violate Storeowners’ rights to substantive due process 
because it was neither arbitrary nor unreasonable.  The Court also rejected Storeowners’ claim 
that the WADR violated their rights to equal protection.  The two classes, (1) an 
undercompensated class of stores that sold more unbroken cases after 1994, and (2) an 
overcompensated class of stores that sold fewer unbroken cases after 1994, were not similarly 
situated.  The stores’ independent business decisions created fundamental differences and 
rendered the classes dissimilar. Without creating similarly situated classes, the WADR could not 
cause unequal treatment and did not violate Storeowners’ rights to equal protection. 

Raap v. Bd. of Trs., 2018 MT 58, 391 Mont. 12, 414 P.3d 788  
 
Montana’s Open Meeting laws and Article II, Section 9, require that, before closing a meeting to 
the public, public bodies must articulate a rationale for the closure that is sufficiently descriptive 
to afford reasonable notice to the public of the legal and factual basis for closure without 
disclosing private information.  

The Wolf Point School District terminated Raap’s contract after a School Board meeting.  The 
School Board closed the meeting to the public while it reviewed testimony relating to Raap’s 
termination.  Raap and her union representative attended this portion of the meeting.  The board 
also held an executive session from which Raap and her union representative were excluded.  
Raap filed suit against the School District alleging that the School Board terminated her contract 
in violation of § 2-3-203, MCA, and Article II, Section 9, of the Montana Constitution, when it 
closed portions of the meeting to the public.  The District Court granted summary judgment in 
favor of the School District.   

The Supreme Court reversed and held that School Board violated Open Meeting laws and Article 
II, Section 9, because at the time of the first closure it failed to meet its burden to articulate a 
rationale for the closure that was sufficiently descriptive to afford reasonable notice to the public 
of the legal and factual basis for closure without disclosing private information.  The Board’s 
cursory reference that it would be using statements and information from people not in 
attendance was insufficient.  Further, the Court held that the District failed to make a 
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particularized showing before the District Court as to the nature of the third-party privacy 
interests asserted or how they balanced against public disclosure.  Regarding Raap’s challenge to 
her exclusion from the Board’s executive session under the litigation strategy exception of § 2-3-
203(4), MCA, the Supreme Court held that the Board failed to show that it requested or received 
advice of counsel or communicated facts to counsel pertinent to the School Board’s defense 
strategy in any pending or future litigation during the executive session.  The affidavit of the 
Board’s counsel stating in general terms what the School Board discussed during the executive 
session did not establish that closing the meeting was necessary to avoid a detrimental effect on 
the Board’s litigating position.  

Nelson v. City of Billings, 2018 MT 36, 390 Mont. 290, 412 P.3d 1058 
 
The government enjoys common-law attorney-client and attorney-work-product privilege rights. 
The privileges are interpreted narrowly, especially when the government is a party; the 
government has the burden of proving the application and the scope of the asserted privilege to 
the court upon in camera inspection. 

Nelson filed a petition for a release of documents from the City of Billings and the Montana 
Municipal Interlocal Authority (MMIA), which are both government entities.  The entities 
provided Nelson with thousands of pages of documents and a privilege log of documents 
protected by attorney-client privilege and attorney-work-product privilege.  The District Court 
granted summary judgment to the City and MMIA.  Nelson appealed, arguing that Article II, 
Section 9, foreclosed the government entities’ privilege claims.  The Supreme Court held that the 
government’s common-law attorney-client and attorney-work-product privilege rights survived 
the ratification of the 1972 Constitution.  The Court emphasized that both privileges are limited 
and both cease to exist when they no longer serve their underlying purposes.  The privilege must 
be interpreted narrowly, especially when the government is a party; the government has the 
burden of proving the application and the scope of the asserted privilege to the court upon in 
camera inspection. 

 

CONTRACTS 
 
In re Platt, 2018 MT 43, 390 Mont. 338, 413 P.3d 818 
 
Unlike fraud, mutual mistake of fact is unintentional, and “discovery” does not require a 
showing of concealment as a condition precedent to recovery.  A mutual mistake regarding a 
material fact may be so substantial and fundamental a mistake that it defeats the object of the 
parties in making the contract.  A district court may consider extrinsic evidence when revising 
the contract to achieve an equitable and conscientious agreement. 
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Three parties divided a southeastern Montana ranch, each purchasing separate land areas and 
exclusive specific “usage rights” to the entire ranch.  When the parties were on good terms, they 
referred to one another as “partners”.  When relations soured, Platt discovered that the 
documents of conveyance did not provide an easement to his landlocked property.  When 
another of the “partners” refused to grant an easement, Platt sued for revision of the contract.  
The statute of limitations for fraud or mistake is generally two years, but claims do not accrue 
until the facts constituting the claim have been discovered or, in the exercise of due diligence, 
should have been discovered by the injured party. Platt’s suit occurred within two years of Platt’s 
discovery of the mutual mistake.  The Court affirmed the district court’s contract revision based 
on extrinsic evidence as an accurate representation of the parties’ intentions at the time of 
contract formation. 
  
Zirkelbach Constr., Inc. v. DOWL, LLC, 2017 MT 238, 389 Mont. 8, 402 P.3d 1244  
 
When two sophisticated businesses entered into a contract containing a clause limiting liability 
to $50,000, that clause did not violate the prohibition on exculpatory clauses contained in § 28-
2-702, MCA, because the clause did not contract away all liability.  

Zirkelbach, a general contractor, was hired to construct a FedEx Ground facility in Billings. 
Zirkelbach entered into a contract with DOWL, a professional design company, in which 
Zirkelbach agreed to pay DOWL to develop a design plan for the facility. The parties signed a 
form contract that included a limitation of liability clause. That clause limited DOWL’s liability 
on the project to $50,000. After problems arose with construction of the facility, Zirkelbach sued 
DOWL for negligence and breach of contract. Zirkelbach argued that DOWL’s faulty design 
plans caused Zirkelbach to incur over one million dollars in damages. The District Court granted 
partial summary judgment to DOWL.  

On appeal, Zirkelbach argued that the limitation of liability clause violated public policy under § 
28-2-702, MCA, because it essentially acted as an exculpatory clause to liability. DOWL 
countered that the limitation of liability clause did not violate public policy. The Court held that, 
under the circumstances of this case, the limitation of liability clause did not violate § 28-2-702, 
MCA, because the parties did not contract away all liability. The Court concluded that two 
sophisticated business are free to enter into a contract that includes a limitation of liability clause, 
so long as they had equal bargaining power when they voluntarily entered into the contract.  

Moore v. Goran, LLC, 2017 MT 208, 388 Mont. 340, 400 P.3d 729  
 
In a contract for the sale of gravel that used the term “F.O.B.” followed by the name of the 
gravel pit, the contract designated the gravel pit as the place of delivery.  

Moore and Goran entered into a contract under which Moore—the owner and operator of a 
gravel pit—agreed to sell Goran crushed aggregate material for one of Goran’s projects. Moore 
loaded the material onto Goran’s trucks and weighed it at Moore’s pit. Moore then sent Goran 
invoices for the material. Goran refused to pay Moore for some of the invoices, and Moore sued 
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for breach of contract. Goran counterclaimed, arguing that it had overpaid for the material it 
obtained from Moore. Goran asserted that the contract required that the material be measured by 
volume and that it owed Moore only for material actually delivered to the site of Goran’s project. 
The District Court granted summary judgment to Moore.  

On appeal, the Court noted that the contract clearly stated that the material was to be measured 
by weight. As to Goran’s contention that it owed Moore only for material delivered to the site of 
its project, the Court pointed out that the contract provided, “[V]endor agrees to furnish F.O.B. 
Moore Pit an estimated quantity of all materials as listed below.” The Court explained that the 
term “F.O.B.” was a Uniform Commercial Code term of art designating the place of delivery. 
The contract’s phrase, “F.O.B. Moore Pit,” meant that transfer of title occurred at the Moore 
Pit—and not at Goran’s project site. The Court affirmed the District Court’s award of summary 
judgment to Moore.  

 

EMPLOYMENT LAW 
 
Victor Fed. of Teachers Local 3494 v. Victor Sch. Dist., 2018 MT 72, 391 Mont. 139, 414 P.3d 
1284 
 
The plain language of § 20-4-206(1), MCA, creates a clear legal duty for a school district to 
reelect a teacher who does not receive written notice by June 1. 

 
Arechaga was a non-tenured teacher for the Victor School District when the School Board voted 
not to renew her contract.  She was present at the meeting but did not receive written notice of 
the School Board’s decision until after June 1.  Arechaga applied for a writ of mandamus with 
the District Court arguing that School District was statutorily obligated to renew her contract for 
the ensuing school year pursuant to § 20-4-206(1), MCA, because she did not receive written 
notice by the statutory deadline.  The District Court denied the application.  It found that, 
although Arechaga did not take active steps to avoid receiving written notice, she failed to 
provide the School District with her current mailing address, which caused her not to receive 
notice.   

The Supreme Court reversed.  The Court held that a writ of mandamus was appropriate because 
pursuant to the statute, the School District had a clear legal duty to reelect Arachaga as a teacher 
after failing to provide written notice by June 1.  Arechaga was not responsible for the School 
District’s failure to provide written notice, because nothing in the record showed that she 
willfully avoided or refused to accept service.  The School District typically did not 
communicate with Arechaga by mail; it did not have a policy requiring her to maintain a current 
address on file with the School District; and the School District did not dispute her testimony that 
she did not attempt to avoid written notice. 
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Borges v. Missoula Ctny. Sherriff’s Office, 2018 MT 14, 390 Mont. 161, 415 P.3d 976 
 
A district court may consider new evidence not presented to the HRB in its review of a 
discrimination claim that a petitioner brought before the HRB.  Petitioners cannot use new 
evidence to raise new claims before the district court that were not first raised before the HRB. 

Borges filed a claim with the Human Rights Bureau (HRB), alleging that his employer, the 
Missoula County Sheriff’s Office (the “County”) discriminated against him based on his 
disability.  After the HRB investigator found no reasonable cause to believe that the County 
discriminated against Borges, Borges filed suit in the District Court.  The District Court awarded 
summary judgment to the County.  On appeal, the Supreme Court held that the District Court did 
not err in declining to consider facts that occurred after Borges filed his complaint.  The District 
Court could not consider those facts as allegations of separate acts of discrimination because any 
such claims were not presented first to the HRB as required under § 49-2-512(1), MCA.  Such 
facts could be considered if they were relevant to a claim of discrimination first presented to the 
HRB, see Admin. R. M. 24.8.752(1), but Borges failed to show how the new facts were material 
to his existing discrimination claims.  The Supreme Court also rejected the application of the 
transaction rule under § 26-1-103, MCA, because the Montana Human Rights Act contains a 
specific mandate limiting the claims the District Court may hear.  The Supreme Court further 
clarified that a failure to provide a reasonable accommodation is a claim qualitatively different 
from an alleged failure to engage in an interactive dialogue. 

Dundas v. Winter Sports, Inc., 2017 MT 269, 389 Mont. 223, 410 P.3d 177  
 
The Montana Wrongful Discharge from Employment Act (WDEA) does not prohibit a clearly 
written employment policy from restarting a new probationary period for seasonal employees 
each season the employee is rehired.  

Mark Dundas worked each winter season from 2003 to 2014 for Whitefish Winter Sports, Inc. 
(WSI). WSI terminated his employment during the 2014-15 ski season because of his 
insubordinate and inappropriate behavior. Dundas filed suit alleging that WSI lacked good cause 
to discharge him under the WDEA. WSI argued that Dundas was terminated during his 
probationary period, meaning he could be terminated for any reason or for no reason at all. 
WSI’s employee handbook stated that if seasonal employees are rehired, “they are considered a 
new employee for all purposes.” It also defined the probationary period of employment as six 
months.  

The Supreme Court held that the employee handbook language was clear. Rehired employees are 
considered new employees for all purposes, including the probationary period. Further, the 
WDEA provides that a particular employment “is terminated by the expiration of its appointed 
term.” Section 39-2-501(1), MCA. Thus, Dundas’s probationary period restarted each winter, 
and WSI was free to terminate his employment without having to prove good cause.  
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Crouse v. State Dep’t of Labor, 2017 MT 254, 389 Mont. 90, 403 P.3d 1260  
 
An employee who resigns out of fear of termination after receiving a due process letter is not 
eligible to collect unemployment benefits, because such a fear is not a compelling reason under § 
39-51-2302(1), MCA, and Admin. R. M. 24.11.45.  

Joyce Crouse was hired as a Madison County Sanitarian. During her employment, contractors 
complained about Crouse’s job performance to the County Commissioners. After issuing two 
written warnings, the Commissioners issued Crouse a “due process letter” informing her she had 
violated county policies. Crouse was given 48 hours to respond. Crouse presented her response. 
Before a decision was reached by the Commissioners, Crouse handed in her resignation letter. 
Crouse filed a claim for unemployment benefits, alleging a hostile work environment.  

The Supreme Court agreed with the District Court’s affirmation of the agency’s decision to deny 
Crouse benefits. For Crouse to prevail in her claim, she would have to establish good cause for 
leaving her position by demonstrating a compelling reason arising from her work environment 
pursuant to § 39-51-2302(1), MCA, and Admin. R. M. 24.11.45. The Court determined that 
Crouse’s fear of termination after receiving a due process letter did not give her a compelling 
reason to quit. The Court upheld the agency decision that Crouse’s allegations of hostile working 
conditions due to tension between Crouse and her co-workers did not give her a compelling 
reason to leave her position.  

Folsom v. Mont. Pub. Emps.’ Ass’n, Inc., 2017 MT 204, 388 Mont. 307, 400 P.3d 706  
 
A common law fraud claim against a union was subsumed in the plaintiff’s duty of fair 
representation claim.  

Jeffrey Folsom, a former Whitefish police officer, pursued a grievance under a collective 
bargaining agreement following his discharge from employment. The grievance moved through 
the first two steps of the grievance process without resolution. Matters were turned over to the 
attorney for Folsom’s union, the MPEA, who did very little over the next year except offer 
Folsom some false assurances that the case was progressing. Folsom eventually retained private 
counsel and filed a complaint against the City of Whitefish for wrongful discharge and against 
MPEA for common law fraud and breach of the duty of fair representation (DFR). MPEA’s 
attorney failed to answer discovery, and Folsom’s 36 requests for admission were deemed 
admitted.  

Folsom settled his claim with the City for no compensation and pursued summary judgment 
against MPEA on the fraud and DFR claims, based largely on the deemed admissions. Before the 
District Court issued its final damage award in favor of Folsom and against MPEA, the union 
discovered its attorney’s lack of representation and moved the court to allow MPEA to submit 
briefing in opposition to summary judgment prior to final disposition. The District Court did not 
address MPEA’s motion and issued its damages award, which provided Folsom with punitive 
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damages on the fraud claim, costs, and attorney fees, but no back pay compensation because, due 
to his settlement with the City for no compensation, his allegedly wrongful termination had not 
been proven. MPEA appealed, and Folsom cross-appealed.  

The Supreme Court traced the history of DFR claims in Montana and determined that a common 
law fraud claim was subsumed under a DFR claim. Thus, the MPEA attorney’s mishandling of 
Folsom’s grievance rights and related misrepresentations were part and parcel of the union’s 
alleged breach of its duty to provide fair representation to Folsom. On Folsom’s cross-appeal of 
the District Court’s denial of compensatory damages, the Court affirmed that, in the absence of 
proof that Folsom had been wrongfully terminated from his employment, no compensation for 
back pay was warranted, regardless of the union’s alleged DFR breach. Regarding costs and 
attorney fees, the Court upheld the American Rule, which precludes an award of attorney fees 
incurred by an employee in prosecution of a DFR claim. However, if the claimant needs to hire 
outside counsel to pursue a successful wrongful discharge claim against his prior employer due 
to the union’s DFR breach, attorney fees may be available as compensatory damages under the 
DFR claim. 

 

ESTATES 
 
Darty v. Grauman, 2018 MT 129, ___ Mont. ___, ___ P.3d ___ 
 
Valid nontestamentary transfers are unaffected by testamentary documents and effectuate 
transfers of items outside the probate estate.  To stop a payment under an account’s terms, a 
party must provide the financial institution signed, written notice during his or her lifetime.  
Valid nontestamentary transfers under the account’s terms do not constitute unjust enrichment.  

Michael Grauman died in November 2016.  A few months before his death he established a 
living trust.  The successor trustee of the trust contended Grauman intended to fund the trust with 
three Ameriprise Financial accounts.  Grauman never transferred the accounts to the living trust.  
Ameriprise distributed the accounts per the transfer on death beneficiary designations Grauman 
had executed and filed with Ameriprise prior to establishing the trust.  The successor trustee sued 
to enjoin the recipients of the proceeds from disposing of or otherwise dissipating the assets and 
requested that the court create a constructive trust to dispose of the assets as outlined in the living 
trust documents.  The District Court denied the motion for a preliminary injunction and granted 
the beneficiaries’ motion to dismiss. 

The Supreme Court affirmed.  The Court determined that the beneficiary designations for the 
Ameriprise accounts were terms of a nontestamentary contract and that Grauman failed to 
provide Ameriprise with signed, written notice to change payment under the account’s terms 
during his lifetime.  Because the decedent did not transfer the accounts to the trust and the 
accounts were distributed in accordance with the statutes regulating nontestamentary contracts 
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and the beneficiary designations on file with Ameriprise, the beneficiaries did not accept or 
retain the proceeds from the Ameriprise accounts under inequitable circumstances.  The 
successor trustee was not entitled to the equitable remedy of a constructive trust. 

In re Estate of Erickson, 2017 MT 260, 389 Mont. 147, 406 P.3d 1  
 
When a petitioner seeks relief from a formal testacy order, the basis for relief must be contained 
within Montana’s Statutory Uniform Probate Code, § 72-3-317, -318, MCA. Relief from a formal 
testacy order cannot be found in M. R. Civ. P. 60.  

Erickson, the wife of the decedent, sought to modify a formal testacy order. Erickson had 
initially attended a hearing, represented by counsel, where she stated she did not object to the 
formal testacy order or the appointment of a personal representative. The District Court finalized 
the formal testacy order. Five months later, Erickson filed a verified creditor’s claim against the 
estate by producing a written document and asserting it was a contract between her and the 
decedent. Prior to the resolution of the creditor’s claim, Erickson filed a M. R. Civ. P. 60 motion 
for relief from the formal testacy order based on this new document. The District Court denied 
her motion, concluding that a motion for relief from a formal testacy order based on a later 
offered will must be considered under § 72-3-317, MCA, and not under M. R. Civ. P. 60. The 
Supreme Court affirmed on appeal, holding that § 72-3-317, MCA, governs a petition for relief 
from a formal testacy order based on a later offered will.  

Wood v. Anderson, 2017 MT 180, 388 Mont. 166, 399 P.3d 304  
 
Joint and several liability ordered against all distributees to an estate was proper after the close 
of the estate when one of the distributees had given personal assurances to potential claimants 
that the potential claimants’ property interest would be addressed before the property was 
distributed and it was not.  

Kent and Tina Wood entered into an oral agreement to purchase five acres of land from Bill and 
Stella Sellmer for $30,000 plus surveying costs. The Woods paid $15,000 as a partial payment 
and paid for the surveying. Shortly after the surveying was complete but before signing a land 
purchase agreement, both Sellmers died. One of the Sellmers’ five daughters assured the Woods 
that the property would not be transferred out of the estate until any interest the Woods had in the 
property had been addressed. The Woods did not file a claim against the estate. The estate was 
closed, and the property was distributed to the five daughters. The daughters entered into a 
contract to sell the property to another buyer. Upon learning of the sale, the Woods filed suit 
against three of the daughters for breach of contract, fraud, and unjust enrichment. The District 
Court found for the Woods and issued judgment against three of the daughters.  

The Supreme Court held that the Woods had an enforceable contract to purchase real property 
under two theories. First, Montana’s statute of frauds does not require that the note or 
memorandum of a contract consist of a single writing in any particular form, or contain the entire 
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contract, as long as the writings taken together include all the material terms. There were several 
writings that established the existence of a contract between the Woods and Sellmers. Second, 
the Woods’s partial payment and payment for the surveying constituted partial performance. The 
Supreme Court affirmed the District Court judgment of compensatory damages under the 
contract.  

The Court also held that recovery was not barred under the statutes of limitations for probate. 
The Court first determined that the limitations period in § 72-3-903, MCA, did not bar recovery 
because the estate had actual notice of the claim and one of the daughters had given assurances 
to the Woods that no creditor’s claim action was necessary. But recovery was not possible under 
§ 72-3-903, MCA, because the estate was closed and the Woods had not petitioned for the estate 
to be reopened. However, because the time limitation under § 72-3-903, MCA, did not bar the 
claim, recovery was possible under § 72-3-803, MCA, for actions against distributees. The Court 
held that the daughter’s assurances constituted constructive fraud. The Court remanded for entry 
of judgment against all five daughters, because the statute requires all distributees to bear the 
cost of claims against the estate.  

 

EVIDENCE 
 
State v. Flowers, 2018 MT 96, 391 Mont. 327, 416 P.3d 180 
 
Evidence of key witness’s favorable plea deal with the State should have been allowed as 
impeachment.  

The State charged Patrick Terry Flowers with various drug and drug paraphernalia possession 
violations after contraband was found in his truck during a traffic stop.  Flowers argued that the 
contraband belonged to the only other passenger in the vehicle, Leslie Hill.  Hill pleaded guilty 
to charges arising from the incident and was awaiting sentencing at the time of Flowers’s trial.  
In Hill’s plea deal, the State amended charges arising from a previous incident to lesser charges 
and dropped its intent to seek a PFO designation, but the charges from the traffic stop with 
Flowers were left unchanged.  In a pretrial ruling, the District Court excluded the plea deal itself 
and permitted Flowers to cross-examine Hill only about the plea deal as it pertained to the 
charges that arose from the traffic stop at issue. 

The Supreme Court reversed and remanded for a new trial.  Because Flowers was prevented 
from raising the amended charges resolved in Hill’s plea agreement, he was unable to argue that 
Hill was motivated to testify falsely because of a promise of leniency from the State.  Further, 
the plea agreement became relevant to impeach her credibility when she implied that the State 
had not given her a favorable deal. 
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State v. Zimmerman, 2018 MT 94, 391 Mont. 210, ___ P.3d ___ 
 
Evidence of “cut-and-paste” reporting techniques is relevant to whether an officer is generating 
accurate reports regarding his observations of DUI suspects, and is thus admissible for 
impeachment purposes.   

Helena Officer Jeremy Lee stopped Zimmerman for speeding and the stop ripened into a DUI 
investigation.  Upon discovery of Lee’s twenty-nine DUI reports from the prior six months, 
Zimmerman filed a motion in limine to suppress his field sobriety tests, arguing that Lee’s 
reports contained nearly identical language—including the same typographical errors—calling 
into question whether Lee possessed sufficient particularized suspicion to investigate 
Zimmerman for DUI.  The District Court denied Zimmerman’s motion to suppress.  The State 
filed a motion in limine to preclude Zimmerman from introducing the collection of DUI reports 
for purposes of impeachment, which the District Court granted.  

On appeal, the Court found that the District Court erred in granting the State’s motion in limine 
regarding the use of Lee’s other police reports because Zimmerman sought to properly impeach 
Lee’s credibility pursuant to M. R. Evid. 401, 402, and 608(b).  Evidence of “cut-and-paste” 
reporting techniques is relevant to whether an officer is generating accurate reports regarding his 
observations of DUI suspects, and is thus admissible for impeachment purposes.   

State v. Cunningham, 2018 MT 56, 390 Mont. 408, 414 P.3d 289 
 
A defendant is entitled to reversal for cumulative errors when the cumulative errors prejudiced 
his ability to present his defense.  One such error in this case was the improper refusal to allow 
impeachment of the State’s expert. 

Cunningham and Horn drank heavily at an apartment complex in Laurel until an argument 
escalated into an altercation and resulted in Cunningham cutting Horn’s throat with a knife.  
Horn died in the ambulance from blood loss.  The jury convicted Cunningham of deliberate 
homicide committed with a dangerous weapon. 

Cunningham argued numerous errors on appeal, including that the District Court erred by 
precluding Cunningham from impeaching the State’s expert, a doctor, with a letter terminating 
his employment for incompetence, mishandling autopsies, and providing false testimony in other 
cases.  The Court held in part that Horn was entitled to inquire into the doctor’s credibility and 
the letter was relevant to his credibility as an expert; its probative value outweighed the risk of 
issue confusion.  The cumulative effect of errors denied Cunningham the right to a fair trial 
requiring remand for a new trial. 
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State v. Porter, 2018 MT 16, 390 Mont. 174, 410 P.3d 955 
 
Statements made to a medical doctor regarding the severity of an assault—including the identity 
of the attacker and the victim’s state of mind during the attack—are admissible under M. R. 
Evid. 803(4) if the doctor reasonably uses such statements to make diagnosis and treatment 
decisions. 

Belgrade police took Michelle Allen to the emergency room after she reported that Porter 
assaulted her the night before.  An ER doctor examined Allen and noted injuries consistent with 
strangulation.  Allen did not appear or testify at Porter’s trial.  The state entered photos of 
Allen’s injuries and portions of her medical records into evidence.  The ER doctor testified to the 
“verbal history” she elicited from Allen.  She testified that she diagnosed Allen with 
strangulation and asphyxia, among other injuries, and that the cause was “assault by her domestic 
partner with strangulation.”  In her opinion, it was near fatal strangulation.  Porter moved to 
exclude the doctor’s testimony as inadmissible testimonial hearsay.  The District Court denied 
the motion. 

The Supreme Court upheld the District Court.  First, the Court held that the inclusion of the 
statements did not violate the Sixth Amendment because the primary purpose of Allen’s 
statements was not to create an out-of-court substitute for trial testimony but to receive medical 
care for her injuries.  Second, the Court determined that Allen’s statements to the ER doctor were 
admissible under the M. R. Evid. 803(4) hearsay exception as a statement made for purposes of 
medical diagnosis or treatment.  The doctor used Allen’s statements regarding the severity of the 
attack to make diagnosis and treatment decisions.  The doctor testified that it was her “custom 
and habit” to inquire into a patient’s state of mind during an assault and to determine the safety 
of the patient’s environment to inform her recommendations for care and treatment.  Allen’s 
statements to the doctor were thus reasonably pertinent to diagnosis and treatment. 

Maier v. Wilson, 2017 MT 316, 390 Mont. 43, 409 P.3d 878  
 
Cross-examination is a substantial right and may not be unduly restricted. In order to restrict 
impeachment evidence, a pretrial order must explicitly state such a restriction. M. R. Evid. 613 
entitles a party to cross-examine a witness about prior inconsistent statements, as long as the 
witness is provided an opportunity to explain or deny the prior statements.  

Kerry Maier sued Erin Wilson for damages after Wilson struck Maier with her vehicle as Maier 
walked across the street. To ensure that inadmissible hearsay would not be introduced to the jury, 
the District Court ordered before trial that the police report would not be admitted and that 
witness testimony would be “strictly limited to their personal qualitative observations of what 
they actually saw or heard at or near the time of the accident.” At trial, only one non-party 
eyewitness testified. Maier attempted to impeach the witness with prior inconsistent statements 
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that witness had made to the police in the police report. The District Court stopped that line of 
questioning and prohibited Maier from inquiring further into the witness’s prior statements.  

The Supreme Court held that the District Court abused its discretion in denying Maier an 
opportunity to cross-examine the witness about her prior inconsistent statements. Under M. R. 
Evid. 613, Maier was entitled to cross-examine the witness about the witness’s prior inconsistent 
statements as long as the witness had an opportunity to explain or deny the prior statements. 
Questioning the witness directly about the statements provided such an opportunity. Further, the 
pre-trial order limited witness testimony to personal observations; the prior statements directly 
described the witness’s personal observations at or near the time of the accident. In order to 
restrict impeachment evidence, a pretrial motion must explicitly state such a restriction. Cross-
examination is a substantial right and may not be unduly restricted. Thus, the Court held that the 
denial of an opportunity to impeach the witness materially affected Maier’s right to a fair trial.  

Comm’r of Political Practices v. Wittich, 2017 MT 210, 388 Mont. 347, 400 P.3d 735  
 
The Court upheld admission of expert testimony by the Commissioner of Political Practices in 
the trial alleging violations of Montana campaign finance laws.  

Montana’s Commissioner of Political Practices, Jonathan Motl, filed suit against then-State 
Senator Wittich in 2014. The Commissioner alleged that Wittich violated Montana campaign 
finance and practices laws during his 2010 primary campaign for Senate District 35. Following a 
five-day trial, the jury concluded that Wittich violated Montana law by failing to maintain and 
preserve records of his campaign contributions and expenditures; by accepting or receiving 
corporate contributions, including coordinated in-kind contributions; and by failing to report all 
contributions, including coordinated in-kind contributions. On appeal, Wittich claimed that Motl 
did not follow the law in bringing the action, that the District Court made legal errors that 
deprived him of a fair trial, and that the final judgment against him was unlawful. Among his 
claims, Wittich alleged that the court improperly permitted Commissioner Motl and a campaign 
consultant, Pearson, to testify as expert witnesses. He argued that Commissioner Motl’s opinions 
constituted improper legal conclusions and that Pearson was not qualified as an expert.  

The Supreme Court affirmed the District Court’s trial rulings, including its decisions to allow 
Pearson and Commissioner Motl to testify. The Court agreed that portions of Commissioner 
Motl’s testimony improperly embraced the ultimate issue of law, but concluded that his 
testimony did not prejudice the proceedings. And Wittich’s criticisms of Pearson’s methodology 
used in reaching his conclusions went to the weight of Pearson’s testimony, not to its 
admissibility.  
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TORT 
 
Bassett v. Lamantia, 2018 MT 119, 391 Mont. 309, ___ P.3d ___ 
 
Under general principles of negligence, police officers owe innocent bystanders a legal duty to 
exercise the same care that a reasonable officer with similar skill, training, and experience 
would under the same or similar circumstances. 

The Montana Supreme Court accepted a certified question from the United States Court of 
Appeals for the Ninth Circuit that addressed whether, under Montana law, an officer could be 
sued personally by a property owner who claimed his injury was caused directly by the officer’s 
actions while pursuing a suspect through the property owner’s backyard.  The Court ruled that 
the public-duty doctrine did not apply.  

Officer Lamantia responded to a neighborhood disturbance around 12:30 a.m. and observed a 
male suspect fleeing from the scene. Lamantia pursued the suspect and jumped over a retaining 
wall into a homeowner’s yard, dropping his flashlight during the pursuit. Lamantia heard 
footsteps behind him and turned around to see the homeowner, Bassett, approaching. Believing 
the homeowner was the suspect, Lamantia tackled Bassett to the ground. Bassett, who was not 
the suspect, sustained injuries from the encounter. Bassett subsequently filed a civil lawsuit 
against Lamantia seeking damages for his injuries. Lamantia argued that the public-duty doctrine 
shields him from liability. Bassett argued that because he was directly injured by Lamantia’s 
actions, Lamantia owed him a duty of care. The Court’s decision was limited to whether 
Lamantia owed Bassett a legal duty under Montana law.  

The Court considered whether the public-duty doctrine applied to Bassett’s claim that Lamantia 
acted negligently when he tackled Bassett to the ground. The Court held that the public-duty 
doctrine recognizes that an officer owes a duty to protect and preserve the peace to the public 
generally. Accordingly, the public-duty doctrine only applies to an officer’s duty to protect the 
public and does not apply to exclude a legal duty an officer may owe to a person injured directly 
by the officer’s affirmative actions. Independent of the duty to protect and based on generally 
applicable principles of negligence, an officer may owe a legal duty to a person injured directly 
by the officer’s affirmative actions. The Court held the public-duty doctrine did not apply. The 
Court concluded that, under general principles of negligence, Lamantia owed Bassett a legal duty 
to exercise the same care that a reasonable officer with similar skill, training, and experience 
would under the same or similar circumstances. 

Anderson v. ReconTrust Co., N.A., 2017 MT 313, 390 Mont. 12, 407 P.3d 692  
 
A bank giving homeowners basic information about the Home Affordable Modification Program 
(HAMP) does not, by itself, give rise to a fiduciary duty between the bank and the homeowner 
and is therefore insufficient to sustain claims of negligence, negligent misrepresentation, fraud, 
or claims brought pursuant to the Montana Consumer Protection Act.  
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The Andersons, after suffering economic hardship and facing foreclosure, contacted Bank of 
America to inquire about a mortgage loan modification. Bank of America allegedly assured the 
Andersons that they qualified for a HAMP loan modification. Bank of America ultimately denied 
the Andersons a modification, resulting in foreclosure on their property. The Andersons then 
brought a suit against Bank of America, among others, which the District Court dismissed for 
failure to state a claim.  

On appeal, the Andersons cited Morrow v. Bank of America N.A., 2014 MT 117, 375 Mont. 38, 
324 P.3d 1167, for the proposition that while the relationship between lender and borrower is 
ordinarily a non-fiduciary one, extraordinary circumstances or interactions between lenders and 
borrowers can give rise to a fiduciary relationship. In Morrow, the bank advised the homeowners 
to deliberately default on their loans to qualify for a HAMP modification. The Court held that the 
bank’s actions in the current case, as alleged by the Andersons, were not so extraordinary as 
those in Morrow, and therefore did not create a fiduciary relationship between the parties. As a 
result, the facts underlying the Andersons’ complaint were insufficient to state a claim for relief.  

Horn v. St. Peter’s Hosp., 2017 MT 298, 389 Mont. 449, 406 P.3d 932 
 
In a medical negligence suit, the expert witness’s testimony that he agreed with the 
manufacturer’s recommendation on when to remove a blood clot filter did not constitute 
testimony of the applicable standard of care.  

Horn sued St. Peter’s hospital for medical negligence after the hospital allegedly failed to timely 
remove a blood clot filter in his body. The filter became embedded in the patient’s inferior vena 
cava, resulting in medical complications. The case went to trial. Horn presented two expert 
witnesses, including Dr. Alzheimer, but neither testified as to the applicable standard of care or 
whether St. Peter’s had breached it. The jury returned a verdict in favor of Horn. St. Peter’s filed 
a motion for judgment as a matter of law, contending that Horn failed to prove that St. Peter’s 
had departed from the applicable standard of care. Upon review of the testimony at trial, the 
District Court agreed and granted St. Peter’s judgment as a matter of law.  

On appeal, the Court affirmed the grant of judgment as a matter of law to the hospital. The Court 
noted that, under Montana law, expert testimony must establish the standard of care in a medical 
negligence case. A manufacturer’s recommendation or package insert can be relevant evidence 
for the jury to consider, but it is not a substitute for the required expert testimony that describes 
the relevant standard of care. Thus, the Court held that Dr. Alzheimer’s testimony that he agreed 
with the manufacturer’s recommendation of removing the filter within 23 days after implantation 
was insufficient to establish the applicable standard of care because Dr. Alzheimer did not testify 
that the recommendation was the standard of care. Therefore, the Court concluded that the 
District Court properly granted judgment as a matter of law.  
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Wilson v. Brandt, 2017 MT 290, 389 Mont. 387, 406 P.3d 452  
 
The statute of limitations for medical malpractice is three years after the plaintiff “discovers or 
through the use of reasonable diligence should have discovered the injury.” Courts may not 
decide the issue on summary judgment when more than one permissible inference could be made 
based on the evidence presented.  

Yvonne Wilson filed a medical malpractice claim against Dr. Rodney D. Brandt asserting that 
Dr. Brandt had negligently performed surgery on her knee. The claim was filed more than three 
years after the surgery. Evidence was presented that Wilson began to experience new and 
excruciating pain in the months immediately after the surgery. During this time, Dr. Brandt 
diagnosed Wilson with a type of regional pain syndrome, which explained the pain. More than 
two years later a different doctor determined that the hole drilled in Wilson’s knee as part of Dr. 
Brandt’s knee surgery was “aberrant” and may have been causing Wilson’s pain. The District 
Court determined that the claim was filed after the statute of limitations had run and granted 
summary judgment to Dr. Brandt.  

The Supreme Court reversed. The Court first clarified that unlike the statute of limitations for 
other torts, the statute of limitations for medical malpractice, § 27-2-205, MCA, requires that the 
plaintiff “discover or through the use of reasonable diligence should have discovered the injury.” 
It did not require a separate analysis whether the injury was “self-concealing.” Turning to the 
evidence in the record, the Court determined that there were multiple permissible inferences that 
could be drawn and therefore summary judgment was improper. Whether Wilson had discovered 
or should have discovered her injury was a question of fact for the jury to determine.  

Watson v. BNSF Ry., 2017 MT 279, 389 Mont. 292, 405 P.3d 634 
 
The Delaware Bankruptcy Court’s order enjoining claims against BNSF tolled the statute of 
limitations on Watson’s claim against BNSF.  

In April 2001, W.R. Grace & Company filed for Chapter 11 bankruptcy in Delaware. The 
Delaware Bankruptcy Court entered a Temporary Restraining Order (TRO) against actions being 
pursued against Nondebtor Affiliates and certain third parties arising from Grace’s mining 
operations and exposure to vermiculite dust. The TRO defined “Actions” as “pending actions 
and actions that have not been filed or are not pending as of the date of entry of this Order. . . .” 
It also ordered “that the prosecution and/or commencement of all Actions are temporarily 
restrained pending a resolution of [Grace]’s pending motions for a preliminary injunction . . . .” 
In April 2008, the Bankruptcy Court expanded the injunction to include actions against BNSF, 
which transported vermiculite for Grace and its predecessors. The injunction was not lifted until 
February 2014.  

Watson was an employee of BNSF. During his employment, he was exposed to vermiculite dust. 
In October 2008, Watson was diagnosed with asbestos-related disease. He sued the State of 
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Montana and various companies, including fictitious defendants, Does A-Z. In November 2014, 
Watson filed his amended complaint adding BNSF as a defendant. The District Court granted 
BNSF’s motion for summary judgment, holding the statute of limitations barred Watson’s claim 
because it accrued and should been have filed by October 22, 2010.  

On appeal, the Court reserved and remanded, determining the District Court’s Order failed to 
acknowledge the Bankruptcy Court’s modification of the injunction for the express purpose of 
“reinstat[ing] the bar against the commencement of new actions against Affiliated Entities.” 
Watson had filed his amended complaint to include BNSF shortly after the Bankruptcy Court 
lifted the injunction. The Court determined that, after excluding the time that Watson was 
enjoined from commencing his action against BNSF, his amended complaint was filed 
approximately sixteen months after his claim accrued. This was well within the Federal 
Employers Liability Act’s three-year statute of limitations; thus, his claim was not time-barred. 

 

WORKERS’ COMPENSATION 
 
Ramsbacher v. Jim Palmer Trucking, 2018 MT 118, 391 Mont. 298, ___ P.3d ___ 
 
Article II, Section 16, of the Montana Constitution does not mandate that only a single entity can 
be the immediate employer.  Both the professional employer organization and its client company 
were entitled to the benefit of the exclusive remedy of the Workers’ Compensation Act. 

David Ramsbacher applied for a job with Jim Palmer Trucking.  JPT decided to hire him, and 
referred him to a professional employer organization that JPT had contracted with under the PEO 
Act.  Pursuant to the Act and its contract with JPT, the PEO handled administrative duties, 
including obtaining and maintaining workers’ compensation insurance coverage, while JPT 
handled the “day-to-day” job activities of the workers, including Ramsbacher.  After 
Ramsbacher suffered an on-the-job injury involving one of JPT’s trucks, the workers’ 
compensation insurer paid his benefits.  Ramsbacher then filed a third-party claim against JPT, 
arguing that § 39-8-207(8)(b)(i), MCA, violates Article II, Section 16 of the Montana 
Constitution.  The District Court granted summary judgment in JPT’s favor, ruling that JPT was 
protected from a third-party claim by the exclusive remedy of the Workers’ Compensation Act. 

The Montana Supreme Court affirmed the District Court, holding that Article II, Section 16, does 
not preclude a worker from having more than one immediate employer, and that “providing” 
workers’ compensation insurance coverage does not mean that the entity must directly pay the 
insurance premiums, but can include other arrangements.  The court held that § 39-8-
207(8)(b)(i), MCA, is narrowly tailored to the purpose of maintaining the quid pro quo and 
ensuring that employers and employees retain the benefit of the exclusive remedy. 
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Murphy v. WestRock Co., 2018 MT 54, 390 Mont. 394, 414 P.3d 276 
 
The definition of “treating physician” is a procedural provision, and thus may be retroactively 
applied to earlier workers’ compensation claims.  Chiropractors can properly offer testimony as 
to a claimant’s physical restrictions and ability to work, even if the statutory definition of 
“treating physician” did not include “chiropractor” at the time of injury. 

Murphy sustained injuries at work in Frenchtown in 1991.  Murphy received regular treatments 
from Chiropractic Doctor Jim Helmer, who concluded that Murphy’s symptoms were “a direct 
result of his 1991 injury and [its] sequelae.”  Based on Helmer’s opinion, Murphy submitted 
claims to WestRock for permanent partial disability and vocational rehabilitation benefits.  
WestRock denied the claims because they were premised on determinations by a chiropractor, 
rather than a physician, as required by the 1991 workers’ compensation statutes.  The statutes 
were revised in 1993 to include chiropractors in the definition of “physician.” 

The Court, on its review of the Workers’ Compensation Court’s conclusions, found that the 
definition of “physician” was a procedural term that may apply retroactively to Murphy’s 1991 
injury pursuant to Blythe, 281 Mont. 50, 931 P.2d 38 (1997), and consequently, Helmer’s 
testimony is admissible.  The Court rejected WestRock’s argument that under Fleming v. Int’l. 
Paper Co., 2008 MT 327, 346 Mont. 141, 194 P.3d 77, statutory revisions in the context of 
workers’ compensation are not retroactive, opining that the Court’s over-broad analysis in 
Fleming was in error.  


