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Deposition Who’s Who

1. The Witness.

2. The Defender.

3. The Questioner.

4. The Court Reporter.



The Witness











Managing The Difficult Witness

1. Do your homework.

2. Script important questions.

3. Re-ask important questions until there’s a clear,
concise response.

4. Establish independent memory vs. guess.

5. Move to strike non responsive answers.

6. Or not.



The Defender









FRCP 30(c)(2)

(c)(2) …

An objection must be stated concisely in a nonargumentative and

nonsuggestive manner.

A person may instruct a deponent not to answer only when

necessary to preserve a privilege, to enforce a limitation ordered by

the court, or to present a motion under Rule 30(d)(3).



Advisory Committee Notes 1993

“Depositions frequently have been unduly prolonged, if not

unfairly frustrated, by lengthy objections and colloquy, often

suggesting how the deponent should respond.”



The goal of a proper objection is to give the questioner 

an opportunity to reform a faulty question.





Sanctions



FRCP 30(d)(2)

(d)(2) The court may impose an appropriate sanction --

including the reasonable expenses and attorney's fees

incurred by any party -- on a person who impedes,

delays, or frustrates the fair examination of the

deponent.



Sec. Nat’l. Bank of Sioux City v. Abbott Labs
299 F.R.D. 595 (N.D. Iowa 2014)

1. Excessive use of “form” objections.



Q. Would it be fair to say that in your career, work with human
milk fortifier has been a significant part of your job?

COUNSEL: Object to the form of the question. "Significant," it's
vague and ambiguous. You can answer it.

A. Yeah, I can't really say it's been a significant part. It's been a
part of my job, but "significant" is rather difficult because I have a
wide range of things that I do there.



Q. Are there certain levels that one can get, that have catwalks or
some similar apparatus so I can get to the dryer?

A. The dryer is totally enclosed. You cannot get into the dryer
from any of the levels.

Q. Can I get on the outside of the dryer?

COUNSEL: Object to the form of the question; outside of the
dryer? Everything is--I mean, outside of the dryer is a huge
expanse of space; anything that's not inside the dryer is outside the
dryer, so I object to it as vague and ambiguous. Object to the form
of the question.

A. Rephrase the question.



Q. Are you familiar with the term "immunocompromised"?

A. Yes.

Q. And that would include premature babies?

COUNSEL: Object to the form of the question, "that would include
premature babies?“ It's a non sequitur.



Sec. Nat’l. Bank of Sioux City v. Abbott Labs
299 F.R.D. 595 (N.D. Iowa 2014)

1. Excessive use of “form” objections.

2. Coaching the witness.



Q. Is there -- do you believe that there's -- if there's any kind of a
correlation that could be drawn from OAL environmental samples
to the quality of the finished product?

COUNSEL: Objection; vague and ambiguous.

A. That would be speculation.

Q. Well, if there were high numbers of OAL, Eb samples in the
factory, wouldn't that be a cause for concern about the
microbiological quality of the finished product?

COUNSEL: Object to the form of the question. It's a hypothetical;
lacks facts.

A. Yeah, those are hypotheticals.



Q. I'm wondering if you could perhaps in a little bit less technical
language explain to me what they're talking about in that portion
of the exhibit.

COUNSEL: Object to the form of the question.

A. So rephrase.

Q. Could you tell me what they're saying here?

COUNSEL: Same objection.

A. Rephrase it again.



Q. If it's high enough to kill bacteria, why does Abbott prior to
that go through a process of pasteurization?

COUNSEL: If you know, and you're not a production person so
don't feel like you have to guess.

A. I don't know.



Q. Do you know if that test was performed in Casa Grande or
Columbus?

A. I don't.

COUNSEL: Yes, you do. Read it.

A. Yes, the micro -- the batch records show finished micro
testing were acceptable for the batch in question.



Sec. Nat’l. Bank of Sioux City v. Abbott Labs
299 F.R.D. 595 (N.D. Iowa 2014)

1. Excessive use of “form” objections.

2. Coaching the witness.

3. Excessive interruptions.



Sec. Nat’l. Bank of Sioux City v. Abbott Labs
299 F.R.D. 595 (N.D. Iowa 2014)

“Counsel's name appears at least 92 times in the transcript of the
Barrett-Reis deposition (about once per page), and 381 times in the
transcript of the Bottock deposition (approaching three times per
page).

Counsel's name appears with similar frequency in the other
depositions that Counsel defended. And, …. nearly all of Counsel's
objections and interruptions are unnecessary and unwarranted.

By interposing many unnecessary comments, clarifications and
objections, Counsel impeded, delayed and frustrated the fair
examination of witnesses during the depositions Counsel
defended.”



Sec. Nat’l. Bank of Sioux City v. Jones Day 
800 F.3d 936 (8th Cir. 2015)

Vacated sanctions:

1. No notice of nature or severity of sanctions.

2. Defense counsel suffered enough "inevitable financial and
personal costs."

3. Sanctions so long after the bad conduct were too late to deter.



Sec. Nat’l. Bank of Sioux City v. Jones Day
800 F.3d 936 (8th Cir. 2015)

• Sanctions should penalize those whose conduct warrants them
and deter those tempted to engage in such conduct.

• Opposing attorneys may choose to ignore discovery violations
because sanctions may create personal antagonism “inimical to
an atmosphere of cooperation.”

• Preventing discovery abuse depends in part on reducing the
reluctance of attorneys to seek sanctions and of judges to impose
them.



Go High When They Go Low.



FRCP 16

(a) In any action, the court may order the attorneys and any
unrepresented parties to appear for one or more pretrial
conferences for such purposes as:

****

(2) establishing early and continuing control so that the case
will not be protracted because of lack of management;

(3) discouraging wasteful pretrial activities.



Taking Control

1. Involve the court as early as the first CMC.

2. Request frequent status conferences.

3. 2-camera video-taped depositions.

4. Call the court during depositions.

5. Convene depositions in the judge’s jury room.

6. Collect exemplar depositions from other cases.

7. Seek sanctions soon enough to deter future misconduct.

8. Suspend future depositions until the court rules.



The Questioner



Instructions Not To Answer

1. Improper legal questions.

2. Irrelevant personal questions.

3. Harassment.

4. Social Security Number.



The Court Reporter










