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TAKEAWAY #1:  The most important thing about handling a disability insurance 
claim under an ERISA policy is this: you generally must ‘litigate’ your entire case 
in the administrative process because when you get to court, you are typically 
stuck with the administrative record you and the insurance adjuster have created.  
Think about everything you will need by the time you get in front of a judge (no 
jury allowed under ERISA)—medical evidence and opinions, vocational experts, 
sworn statements from witnesses—because if you do not give it to the insurance 
company before it finishes denying the claim in the administrative process, you 
won’t have it in court. 
 
TAKEAWAY #2:  The second most important thing I can tell you is that lawyers 
go out, get LLM degrees in ERISA and spend their entire careers in the field.  I do 
not have a LLM or any interest in dedicating my entire practice to ERISA.  I chose 
this topic simply because I have been running into disability insurance fights in my 
practice more frequently and have successfully litigated a few.  This presentation is 
not meant to be the final word on any of the subjects addressed—merely an 
overview for a Montana practitioner to hopefully assist in the identification of 
issues unique to your clients’ claims.  There may be situations where it is not in 
your clients’ interest to make a disability claim when a tort case is ongoing because 
a disability insurer will almost certainly generate evidence adverse to your client’s 
case, such as IMEs and “record reviews” by physicians associated with the 
companies.  On the other hand, a badly injured person who cannot work may need 
these benefits, in which case it is in your clients’ interests to make sure there is 
coordination between a tort case and a benefits claim and that timelines required by 
any disability plan are carefully followed. 
 
I. What is Disability Insurance and Where Do People Get It? 
 

A. Overview. 
 
Disability insurance is a contract that promises to pay some of a worker’s salary 
if that worker becomes disabled and can no longer work at their job.  The 
disability can arise from accidents or injuries contracted on the job (in which 
case you must coordinate the claim with workers’ compensation benefits), as 
well as non-work-related injuries or illnesses that are sufficiently debilitating. 
 
B. Statutory Definition. 
 
Mont. Code Ann. § 33-1-207.  Disability insurance.  (1) Disability insurance, 
including credit disability insurance, is insurance of human beings: 



(a) against bodily injury, disablement, or death by accident or accidental means 
or the medical expense or indemnity involved; or 

(b) against disablement or medical expense or indemnity resulting from 
sickness. 

(2) Transaction of disability insurance does not include workers’ compensation 
insurance. 
 
C. Sources and Types of Disability Insurance Coverage. 
 
Disability insurance generally comes from either a private market, individual 
policy that is purchased by a prudent worker for their own benefit and 
protection or it is an employee benefit offered as part of a package of insurance 
benefits by an employer.   
 
When your client has a private market, individual policy unassociated with a 
benefit of employment you are outside of ERISA and have a regular contract 
dispute.  The contract may require administrative exhaustion and its 
fundamentals will be much the same as an ERISA policy, but your client will 
not be subject to the preemption of state laws, the loss of the right to a jury trial 
or the limited remedies of ERISA.  These are somewhat rare, but some 
workers—particularly self-employed professionals—purchase these plans. 
 
If your client receives disability coverage by virtue of their employment, it is 
likely governed by ERISA.  The Ninth Circuit has held an ERISA plan exists if 
the following requirements are met: 
 

(1) A “plan, fund or program” (2) established or maintained  (3) 
by an employer or by an employee organization, or both (4) for 
the purpose of providing medical, surgical, hospital care, 
sickness, accident, disability, death, unemployment, or vacation 
benefits … (5) to the participants or their beneficiaries.  Kanne v. 
Conn. Gen. Life Ins. Co., 867 F.2d 489, 491-92 (9th Cir. 1988), 
see also Steen v. John Hancock Mut. Life Ins. Co., 106 F.3d 904, 
917 (9th Cir. 1997). 

 
Note that this generally encompasses plans offered by unions or professional 
organizations as well as non-profit employers.  See, 29 U.S.C. § 1003(a).  
 
**EXCEPTION:  There is a big exception for employment-based disability 
insurance plans being governed by ERISA: plans established by governmental 



and religious employers are outside of ERISA.  See, 29 U.S.C. § 1003(b)(1).  
ERISA defines a “governmental plan” as “a plan established or maintained for 
its employees by the Government of the United States, by the government of 
any State or political subdivision thereof, or by any agency or instrumentality of 
any of the foregoing.”  29 U.S.C. § 1002(32).   “Church Plan” is defined at 29 
U.S.C. § 1002(33) and means “a plan established and maintained … by a 
church or by a convention or association of churches which is exempt from tax 
under section 501 of title 26.”  Church plans, in some circumstances, may elect 
to be governed by ERISA, however. 
 
D. Short-Term and Long-Term Coverages 
 
Most disability coverages will provide for both short-term and long-term 
disability benefits (alternatively, they may offer them as completely separate 
policies).  Plans provide for different definitions of what is a short-term and 
what is a long-term disability.  Most commonly, a short-term disability will be 
one that renders an insured unable to work for 26 weeks or less.  Long-term 
disability then covers weeks 27 onward, unless the terms of the benefit plan 
provide otherwise. 
 
Typically, a short-term disability plan will have a short waiting period of a 
week or two before benefits become payable.  After that, the plan will pay a 
pre-determined percentage of the employee’s weekly salary; typically 60% to 
80%. 
 
Eligibility for long-term disability typically begins at the end of the short-term 
disability period.  Each plan will contain a maximum benefit period, often 
based on the age of the worker when the disability began—the idea is typically 
to ensure benefits are paid until the worker reaches or gets close to their social 
security retirement age.   
 
**EXCEPTION:  Most ERISA plans limit the period of time (to 2 years) for 
which disability benefits caused by a mental/emotional or substance-abuse 
related condition are payable.  But, see, Sand-Smith v. Liberty Life, 2017 U.S. 
Dist. LEXIS 153217 (D. Mont. Sept. 20, 2017), holding Montana’s mental 
health parity law at Mont. Code Ann. § 33-22-706(1) is not preempted by 
ERISA. 
 



Disability insurers seem to be fairly open to paying STD benefits; many injured 
or sick beneficiaries do not run into problems until their claim switches to a 
LTD claim.   

 
II. The Non-ERISA Disability Plans 

 
Whether a private-market individual policy or a qualifying governmental or 
church plan, non-ERISA plans are less fraught with traps, unfair provisions and 
odd procedural requirements.         
 
These non-ERISA plans are not the focus of this presentation.  However, if your 
client is a governmental employee, they very likely enjoy disability coverage 
through their employment.  Reviewing their paystub and employee handbook 
are the easiest ways to find coverage. 
 
For example, all employees of the State of Montana can elect a long-term 
disability coverage for $9.90 per month, regardless of age or income level. The 
benefit pays 60% of pre-disability earnings after a 180-day waiting period.  This 
is very inexpensive coverage.  Some county employees and school districts also 
offer reasonable disability coverages. 
 
Private market disability coverage is written many ways, as there does not 
appear to be an ISO policy form.  Interestingly, however, the ISO does have a 
standard-form endorsement to Commercial General Liability policies for 
professional errors and omissions in the administration of employee benefit 
plans.   
 
A private-market plan can be written where benefits are payable if you are 
disabled from your “own occupation” verses the much broader “any 
occupation.”  **TIP:  If you’re looking for your own private market disability 
coverage, watch out for policies that start out with “own occupation” coverage 
for a limited duration (e.g. 24 months), but then switches to “any occupation” 
thereafter. 
 
**DOWNSIDE:  While potentially the best kind of coverage for a person who 
becomes disabled, private market non-ERISA disability plans can add 
complexity to a tort claim related to the disability because they may not include 
a subrogation clause, making them a potential collateral source under §§ 27-1-
307(1)(d) & 27-1-308(1), MCA. 

 



III. The ERISA Disability Benefit Plan—Evaluating the Case. 
 

A. Where to Begin? 
 

Read the policy and summary plan description (if separate documents).  Look 
for the following: 
 
1. Does the plan claim to be self-funded or insured? 
2. Is there a “Grant of Authority” or Discretionary Clause? 
3. Does the plan claim to be governed by the laws of a particular state? 
4. Is this an “Own Occupation” or “Any Occupation” Policy? 
5. What are the time limits? 
 
Each of these can be critical.  However, policies can sometimes contain 
unexpected and advantageous terms.  It is well worth the time to read the policy 
and the summary plan description. 
 
B. Self-Funded verses Insured Plans. 
 
ERISA has a broad preemptive effect, particularly with regard to any state law 
that affects procedural or remedial rights under an insurance plan.  There is an 
ERISA savings clause that provides an exception to preemption for some laws 
directed at the regulation of insurance.  29 U.S.C. § 1144(b)(2)(A).  To survive 
the preemptive effect of ERISA, a state law “must be specifically directed 
toward entities engaged in insurance … Second, …the state law must 
substantially affect the risk pooling arrangement between the insurer and the 
insured.”  Ky. Ass’n of Health Plans, Inc. v. Miller, 538 U.S. 329, 341-342 
(2003).   
 
However, for self-funded plans there is no savings clause for Congress has 
deemed those plans to not be insurance.  29 U.S.C. § 1144(b)(2)(B).   
 
The consequence of self-funded status is your client will be subject to any 
discretionary clause contained in the policy terms.  “ERISA preempts state 
regulatory laws and common-law rules related to self-funded employee benefit 
plans.”  Barnes v. Indep. Auto Dealers Ass’n of Calif. Health & Welfare Benefit 
Plan, 64 F.3d 1389, 1392 (9th Cir. 1995).  If there is a subrogation provision 
that meets the other requirements set by the U.S. Supreme Court (such as 
expressly disavowing the common fund and made-whole doctrines) it will be 



enforceable in a self-funded plan (it is likely unenforceable in an insured plan 
governed by ERISA).  This needs to be determined at the start of a case. 
 
To determine whether or not a plan is self-funded or insured, you typically need 
look no further than the certificate of coverage.  An example of such a 
certificate is included with these materials.  (Exhibit B).  The certificate should 
contain language of contract, discussion of premiums and so forth.  The fine 
print may even contain a choice of law provision, such as in Exhibit B. 
 
The certificate of coverage is not typically included in materials provided to a 
beneficiary, but can and should be requested under 29 U.S.C. § 1132(c).  If you 
do not find clear evidence of the plan being insured by requesting the certificate 
of coverage, ERISA plans are required to file Form 5500s with the U.S. 
Department of Labor, which include data about premiums paid and plan 
funding arrangements.  You can access your client’s plan’s Form 5500s at 
www.freeerisa.com. 
 
While many large employers choose to self-fund their health benefit plans, it is 
less common to self-fund disability plans.  
 
C. Discretionary Clauses 
 

Caveat Emptor!  This case attests to a promise bought and a 
promise broken.  The vendor of disability insurance now tells us, 
with some legal support furnished by the United States Supreme 
Court, that a woman determined disabled by the Social Security 
Administration because of multiple disabilities which prevent 
any kind of work cannot be paid on the disability insurance she 
purchased through her employment.  The plan and insurance 
language did not say, but the world should take notice, that when 
you buy insurance like this you are purchasing an invitation to a 
legal ritual in which you will be perfunctorily examined by 
expert physicians whose objective it is to find you not disabled, 
you will be determined not disabled by the insurance company 
principally because of the opinions of the unfriendly experts, and 
you will be denied benefits.  
 
Loucks v. Liberty Life Assur. Co., 337 F.Supp.2d 990, 991 (W.D. 
Mich. 2004). See, also, Judge Richard Posner’s criticism in Van 



Boxel v. The Journal Employees’ Pension Trust, 836 F.2d 1048 
(7th Cir. 1987). 

 
1. What is a Discretionary Clause? 

 
A discretionary clause controls the standard of review your client’s claim will 
receive in court.  They have been heavily criticized and banned in a number of 
states.  The presence or absence of an enforceable discretionary clause is 
perhaps the most critical legal component of an ERISA disability insurance 
claim.  ERISA itself does not contain a lenient standard for judicial review of 
benefit denials.  Rather, the general or default rule is for de novo review.  
However, when the plan itself designates its own benefit determinations as 
matters of high or unfettered discretion, federal courts will enforce such terms, 
absent state laws prohibiting such clauses.  Rush Prudential HMO, Inc. v. 
Moran, 536 U.S. 355, 385-86 (2002). 
 
A claim arising from a policy containing an enforceable discretionary clause 
will be reviewed for an “abuse of discretion” rather than de novo.  Under this 
deferential standard of review, an insurer’s claim decision must be upheld so 
long as there is some evidence to support it, rather than what the preponderance 
of the evidence shows. 
 
EXAMPLE:  A typical discretionary clause will say something like: 
 

Plan Administrator’s Rights.  Notwithstanding any other 
provision in the Plan, and to the full extent permitted under 
ERISA and the Internal Revenue Code, the Plan Administrator 
has the exclusive right, power and authority, in its sole and 
absolute discretion to 
� Administer, apply, construe, and interpret the Plan and all 
related Plan documents 
� Decide all matters and questions arising in connection with 
entitlement to benefits and the nature, type, form, amount and 
duration of benefits. 

 
If your client’s Plan has such a provision, you must see if there is a way to 
defeat it, or prepare to litigate using the deferential standard. 
 
 



2. Is the Plan Governed by the Laws of a State that Prohibits Discretionary 
Clauses? 

 
Approximately half the states in the Unites States have banned the use of 
discretionary clauses in some form.  If your client works for a company based 
in one of these states, there is a chance that the policy will have been issued in 
that state.  In such cases, embrace such choice of law provisions when the 
prohibition includes your client’s policy.  Examples of prohibitions include: 
 

California:  Cal. Ins. Code § 10110.6 
Idaho:  Idaho Administrative Code § 18.01.29.011 (health 
insurance) 
Oregon:  O.R.S. § 742.005 
South Dakota:  S.D. Administrative Rules § 20.06.52.01 
Utah:  Utah Admin. Code R590-218; See, also, Bulletin 2002-7 
Texas:  28 Tex. Admin Code § 3.1202, et seq. 
Washington:  Wash. Admin. Code 284-44-015, 284-46-015, 284-
50-321, 284-96-012.  See, also, Korri Marie Treves v. Union 
Security Ins. Co., 2014 US Dist. LEXIS 11905 (Jan. 29, 2014). 
Wyoming:  Wyoming Statutes § 26-13-301, et seq. 

 
A choice of law provision may not be in the policy or summary plan description 
itself.  In the example certificate of coverage included with the materials, it 
states “This policy will be construed in line with the law of the jurisdiction in 
which it is delivered.”  In that case, the policy was delivered in Washington 
State, which prohibits discretionary clauses.   
 
3. What About Montana? 
 
Montana did not abolish discretionary clauses by statute or administrative rule 
promulgated by the Department of Insurance.  Rather, in 2005 and 2006, the 
Commissioner of Insurance disapproved policy forms and withdrew previous 
approval of policy forms containing discretionary clauses.  This led to litigation 
in state and federal court about whether a Commissioner of Insurance has the 
power to disapprove ERISA-governed policies under a statute that prohibits the 
use of “inconsistent, ambiguous, or misleading clauses or exceptions and 
conditions which deceptively affect the risk purported to be assumed in the 
general coverage of the contract[.]”  § 33-1-502(2), MCA. 
 



The federal courts found that the Commissioner of Insurance’s power to 
disapprove such policies survived ERISA preemption under the Kentucky Ass’n 
test.  Standard Ins. Co. v. Morrison, 584 F.3d 837 (9th Cir. 2009), cert denied at 
560 U.S. 904.  Judge Donald W. Molloy’s original order at 537 F.Supp. 1142 
(Feb. 27, 2008). 
 
The state court found discretionary clauses violate § 33-1-502(2), MCA; the 
decision was primarily based on the impropriety of the insurer both drafting the 
contract and then being given the power to interpret the contract and then only 
pay benefits if they decide to pay them.  Standard Ins. Co. v. Morrison, First 
Judicial District Court, CDV-2006-706 (Hon. Thomas Honzel).   The insurer 
did not appeal the decision to the Montana Supreme Court.  A copy of the 
decision is attached to these materials. 
 
The absence of a clear statutory or administrative prohibition on discretionary 
clauses in Montana, however, leads to their ongoing recognition by the federal 
courts.  See, L’Heureux v. Hartford Life & Acc. Ins. Co., 2008 U.S. Dist. 
LEXIS 124684 (April 15, 2008); Rustad-Link v. Metro. Life Ins. Co., 2014 U.S. 
Dist. LEXIS 112255 (Aug. 13, 2014).  There, the federal courts make clear, 
“Standard Insurance dealt with the Commissioner’s authority under § 33-1-501 
to disapprove insurance policies delivered or issued to be delivered in Montana; 
it did not address any alleged blanket prohibition on applying discretionary 
clauses in Montana courts.”  L’Heureaux at 2. 
 
Accordingly, if you face a policy containing a discretionary clause the federal 
courts are not viewing the Morrison cases as prohibiting the deferential standard 
of review.  A practitioner should consider contacting the insurance 
commissioner’s office to ensure the policy form containing the discretionary 
clause was, in fact, approved for use.  Secondly, it is worth considering whether 
to ask for reformation of the contract if the discretionary clause is being used in 
a fashion that conflicts with Judge Honzel’s findings in Standard v. Morrison, 
as there is a judicial determination that the discretionary clause there violates a 
Montana law that the Ninth Circuit has ruled is not preempted by ERISA.  For a 
discussion of reformation as an ERISA remedy, see Skinner v. Northrup 
Grumman Ret. Plan B, 673 F.3d 1162 (9th Cir. 2012).  There is also the 
possibility of defeating a discretionary clause by showing a sufficient conflict of 
interest by a plan administrator that both determines eligibility for benefits and 
insures against those payments.  See, Stephan v. UNUM Life Ins. Co., 697 F.3d 
917, 930 (9th Cir. 2012). 
 



D. Choice of Law. 
 
As discussed above, some states have more consumer-friendly laws governing 
disability insurance than Montana.  If there is a choice of law provision, figure 
out if the laws of the chosen state are more favorable before deciding to fight.  
Note that the choice of law may be on the certificate of coverage, rather than 
the summary plan description or policy—for example, the certificate of 
coverage in the materials shows the adoption of the state where delivery was 
made (Washington) controlled and Washington does not permit discretionary 
clauses. 
 
E. Own Occupation or Any Occupation? 
 
Does the policy promise to pay benefits if your disabled client is unable to 
perform her “own” occupation or “any” occupation?  The difference can be 
substantial.  Some policies will clearly state whether a policy is an “own” 
occupation policy or an “any” occupation policy.  Others create a hybrid based 
on how the policy itself defines “disability.”  For example: 
 

Disabled.  You become disabled as a result of accidental injury, 
illness or a pregnancy-related condition and your accidental 
injury, illness, or pregnancy prevents you from performing the 
material duties of your own occupation during the 26-week 
elimination period and the first 24 months of benefits.  After 24 
months of benefits, you must be unable to work at any 
reasonable occupation for which you may be fitted by training, 
education, or experience. 

 
Be sure to also look to see if there are earnings requirements.  In some policies, 
“any occupation” will be defined to mean one at which you can earn a specified 
percentage of what you were earning at the time of your disability—typically 
60% or 80%. 
 
If the policy calls for “any” occupation to be a suitable replacement, you will 
almost certainly need to get a vocational expert involved early to determine if 
your client’s case is valid given the contract terms. 
 
 
 
 



F. Time Limitations. 
 
There will be time limits in the policy for (1) the application for long-term 
disability benefits; (2) the appeal of any denial of benefits; (3) the request (if 
applicable) for any second-level or ‘independent’ external review of the denial 
of benefits; and (4) for initiating legal action against the ERISA plan.  These 
contractual time periods are shorter than statutes of limitations—you should 
read, understand and docket these time periods for your client.  ERISA itself 
contains no legal statute of limitations and adopts the underlying state statute 
that is most analogous to what would apply to an ERISA case.  The Ninth 
Circuit generally applies the statute for a written contract to benefit claims 
under ERISA.  Wise v. Verizon Communications, Inc., 600 F.3d 1180, 1187 (9th 
Cir. 2010). 
 

IV. The ERISA Disability Plan—Handling the Case. 
 

A. Use the Claims Process to Your Client’s Benefit. 
 

The administrative process—where a disability insurer accepts or denies a 
claim for disability benefits and goes through the appeal of any denial—takes at 
least six months.  During this time, you must fill the administrative record with 
everything you will need to convince a judge that your client meets the plan’s 
definition of disability.  
 
This includes statements from the treating doctors, reports from any vocational 
experts, sworn testimony from any witnesses you believe necessary and 
everything needed to prove the factual predicates for meeting the terms of the 
policy.  This may include any decisions, paperwork or orders from the Social 
Security Administration (which are persuasive, although not dispositive).  
Remember that in a de novo review, it is the beneficiary who has the burden of 
proving they are disabled within the meaning of the plan.  Muniz v. Amec 
Constr. Mgmt., Inc., 623 F.3d 1290, 1294 (9th Cir. 2010). 
 
A disability insurer has access to in-house and affiliated medical and vocational 
experts.  When you get a report from one supporting a denial of benefits, run 
the name through Lexis or Westlaw.  You may find reported ERISA disability 
cases where they have previously testified and how the judge viewed their 
testimony. 
 



Your preparation during this time pays big dividends for your client.  It is 
possible the insurer may accept the claim and pay disability benefits.  If not, 
your client will have a case positioned to win in federal court. 

 
B. Understanding the Procedure. 
 
As a starting point, recognize that you will almost certainly be litigating an 
ERISA disability benefits case in federal court.  While there is concurrent 
jurisdiction over benefit claims in both state and federal court, removal is 
almost universal.  29 U.S.C. § 1132(e).  To save the client some money, you 
can file in state court ($120) rather than federal court ($400) and let the 
insurance company pay for removal. 
 
Once in federal court, the procedure is unusual.  “[T]he Ninth Circuit has not 
definitively stated whether summary judgment is the appropriate vehicle for 
resolution of an ERISA benefits claim.”  Rabbat v. Standard Ins. Co., 894 
F.Supp.2d 1311 (D. Or. 2012).  Some reviewing courts conduct F.R.Civ.P. 56 
analyses while others conduct bench trials upon the administrative record under 
F.R.Civ.P. 52. This distinction has sparked considerable judicial and academic 
discussion.  See, e.g., Matthews v. Sears Pension Plan, 144 F.3d 461, 468 (7th 
Cir. 1998); Wilkins v. Baptist Healthcare System, Inc., 150 F.3d 609, 617 (6th 
Cir. 1998); Mark Debofsky, A Critical Appraisal of the Current State of ERISA 
Civil Procedure, 18 Employee Rights and Employment Policy Journal 203-239 
(2015). 
 
The seminal Ninth Circuit case on procedure for an ERISA disability benefits 
case involving a de novo standard of review is Kearney v. Standard Ins. Co., 
175 F.3d 1084 (9th Cir. 1999).  In such a case, the procedure is a hybrid of 
F.R.Civ.P. 52 and 56, with judicial recognition that while F.R.Civ.P. 43 
requires testimony be taken in open court, a federal judge is perfectly capable of 
reading the administrative record to himself or herself.  Id. at 1094-95.   
 
For cases proceeding under the more lenient (to the Plan) “abuse of discretion 
standard,” the current standard is a Rule 52 determination setting forth findings 
of fact and conclusions of law.  “Since a court reviewing for an abuse of 
discretion must review the administrative record and make something ‘akin to a 
credibility determination’ … the courts hould set forth findings of fact and 
conclusions of law pursuant to Federal Rule of Procedure 52…”  Bardill v. 
Lincoln Nat’l Ins. Co., 2011 U.S. Dist. LEXIS 28276 (March 15, 2011).  
 



Thus, in most cases, where litigation will be based entirely on the 
administrative record created during the claims process, a complete copy of the 
administrative record is produced either as part of F.R.Civ.P. 26 initial 
disclosures or pursuant to a truncated scheduling order.  You must carefully 
review the entire record to ensure all of the evidence your client submitted 
during the claims process is included.  There are situations where a court can 
review extrinsic evidence outside of the administrative record.  For a review of 
this issue, see Mongeluzo v. Baxter Travenol Disability Benefit Plan, 46 F.3d 
938 (9th Cir. 1995). 
 
Note that the administrative record includes the adjuster notes, and electronic 
messages sent back and forth between a claims examiner and the various 
vocational and medical experts working for the insurer on the claim.  These 
make for fascinating reading.  In a case I handled, a aerospace machinist, who 
built things out of raw billet titanium, was identified as someone who could 
return to work as a “dance studio manager,” among other jobs.  Focus on the 
absurd—you do not have the opportunity in most cases to take the depositions 
of the “experts” working for the insurer, so pointing out the extreme or bizarre 
positions they stake out to deny your clients benefits can be an effective way of 
discrediting them. 
 
Once the record has been produced and any objections or supplements made, 
the court will set a briefing schedule.   These are similar to summary judgment 
briefs, although be sure to review the Kearney case before writing them.  When 
briefing is complete, the court will set a hearing at which time argument and 
“trial” on the administrative record occurs.  The court then issues its decision. 
 
C. Remedies. 
 
While certain laws that regulate insurance sufficiently to fall within ERISA’s 
savings clause may survive preemption, the federal courts recognize a total 
preemption of state law remedies.  The only remedies available in an ERISA-
governed disability plans are those set forth in ERISA, specifically at 29 U.S.C. 
§ 1132.  See, Aetna Health, Inc. v. Davila, 542 U.S. 200 (2004), Elliot v. Fortis 
Benefits Ins. Co., 337 F.3d 1138 (9th Cir. 2003), cert denied at 540 U.S. 1090 
(even if a state bad faith law meets the test to avoid preemption as insurance 
regulation, cause of action is preempted because it would provide a remedy 
outside of those allowed by ERISA). 
 



Note that any lawsuit seeking a remedy other than benefits under the plan must 
be served by certified mail upon the secretaries of labor and the treasury.  29 
U.S.C. § 1132(h). 
 
1. Claim for Benefits/Declaration of Future Benefits. 
 
This is the most commonly sought form of relief—for benefits due under the 
plan.  29 U.S.C. § 1132(a)(1)(B).  This subsection also includes the right of a 
beneficiary to “clarify his rights to future benefits under the terms of the plan,” 
which courts treat as a form of declaratory relief.  Davila at 210. 
 
2. Injunctive and Equitable Relief. 
 
A participant of beneficiary can bring an action to “enjoin any act or practice 
which violates any provision of this subchapter or the terms of the plan, or (b) 
to obtain other appropriate equitable relief (i) to redress such violations or (ii) to 
enforce any provisions of this subchapter or the terms of the plan[.]”  29 U.S.C. 
§ 1132(a)(3).  ERISA recognizes the equitable remedies of estoppel, 
reformation and surcharge.  Cigna Corp v. Amara, 563 U.S. 421 (2011).  These 
types of claims can lead quickly to deep waters.  If you believe you need to 
bring an injunctive or equitable claim under ERISA, make sure you are talking 
with an expert in the area before doing so.  The Ninth Circuit views the 
equitable relief provision as a “catchall provision that acts as a safety net, 
offering appropriate equitable relief for injuries caused by violations that [§ 
1132] does not elsewhere adequately remedy.”  Ford v. MCI Health & Welfare 
Plan, 399 F.3d 1076, 1083 (9th Cir. 2005). 
 
3. Compensatory, Extracontractual or Punitive Damages. 
 
Unavailable under ERISA.  Bilyeu v. Morgan Stanley Long Term Dis. Plan, 683 
F.3d 1083, 1097 (9th Cir. 2012); Aetna Life Ins. Co. v. Bayona, 223 F.3d 1030, 
1033 (9th Cir. 2000). 
 
4. Attorney’s Fees and Prejudgment Interest. 
 
Both are available.  ERISA provides that “the court in its discretion may allow a 
reasonable attorney’s fee and costs of action to either party.”  29 U.S.C. § 
1132(g)(1).  In the Ninth Circuit, a successful ERISA claimant “should 
ordinarily recover an attorney’s fee unless special circumstances would render 
such an aware unjust.”  Smith v. CMTA-IAM Pension Trust, 746 F.2d 587, 589 



(9th Cir. 1984), McElwaine v. U.S. West, Inc., 176 F.3d 1167, 1172 (9th Cir. 
1999). 
 
The Ninth Circuit has adopted a “hybrid lodestar/multiplier approach” to 
calculate attorneys fees awarded under § 1132(g)(1).  Welch v. Metro Life Ins. 
Co., 480 F.3d 942, 945 (9th Cir. 2007); Van Gerwen v. Guarantee Mut. Life Ins. 
Co., 214 F.3d 1041, 1045 (9th Cir. 2000). 
 
In the first step, the court “determines the ‘lodestar’ amount by multiplying the 
number of hours reasonably expended on the litigation by a reasonable hourly 
rate.”  Van Gerwen at 1045.  “The party seeking fees bears the burden of 
documenting the hours expended in the litigation and must submit evidence 
supporting those hours and the rates claimed.”  Welch at 945-46. 
 
Regarding the hourly rate, “the court must determine a reasonable hourly rate, 
considering the experience, skill, and reputation of the attorney requesting 
fees.”  Welch at 946.   
 
Only in “rare and exceptional cases” can a district court adjust the lodestar 
upward (or downward) using a multiplier based on factors not included in the 
initial lodestar calculation.  Id., Van Gerwent at 1045, n.2.  The Ninth Circuit 
does not permit courts to make an enhancement for the risk of non-payment in a 
contingency fee case.  McElwaine at 1173-74.  However, district courts do have 
discretion to compensate for delays in payment inherent in a contingency fee 
representation by “either applying the attorney’s current rates to all hours billed 
during the course of the litigation or using the attorney’s historical rates and 
adding a prime rate enhancement.”  Welch at 947. 
 
Prejudgment interest in ERISA cases is viewed as an “element of 
compensation, not a penalty.”  Dishman v. UNUM Life Ins. Co., 269 F.3d 974, 
988 (9th Cir. 2001).  Whether to award prejudgment interest “is a question of 
fairness, lying with the court’s sound discretion, to be answered by balancing 
the equities.”  Shaw v. Int’l Ass’n of Machinists, 750 F.2d 1458, 1465 (9th Cir. 
1985).   
 
Generally, the rate of prejudgment interest is that set forth at 28 U.S.C. § 1961 
and is tied to the treasury yield. 
 
 
 



V.  Final Thoughts. 
 
Disability insurance claims are complex, time-consuming and often 
unsuccessful.  To prevail, you must begin working on the claim during the 
administrative process and ensure you have what you need to win.  The 
presence of a discretionary clause makes success much more difficult.  A great 
resource for handling these claims is the ERISA Survey of Federal Circuits by 
Brooks R. Magratten, published by the American Bar Association. 
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