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Introduction:  The Code of Judicial Conduct (CJC) was adopted by the 

Montana Supreme Court in 2008, following extensive meetings by a Commission 

comprised of justices, district court and COLJ judges, and laypersons.  It is based 

primarily on the ABA Code of Judicial Conduct, with some modifications (allows 

some administrative ex parte communications in COLJ, and allows judges and 

judicial candidates to directly solicit contributions during judicial campaigns).  The 

CJC is comprised of 4 Canons and underlying rules.  Judges may be disciplined by 

the Judicial Standards Commission for violation of the rules and other instances of 

judicial misconduct. 

The CJC sets the parameters of judges’ interactions with lawyers, while the   

Montana Rules of Professional Conduct (MRPC) sets the parameters of attorney 

interactions with each other, as well as attorney interactions with judges.  The 

respective Codes of Conduct and their interrelationship and how they can impact 

your practice of law will be the subject this presentation.    

There are two discrete forums in which violations of the CJC by a judge may 

be raised by a lawyer: federal and state court proceedings, and the Judicial 

Standards Commission.  First, I will address the disqualification motion available 

in court proceedings for a judge’s violation of the CJC.  Next, I will address the CJC 
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provisions that require a judge to take action upon learning that a lawyer has 

violated the MRPC, and then the MRPC provisions addressing when a lawyer must 

take action upon learning of a lawyer’s violation of the MRPC or a judge’s 

violation of the CJC. 

 

I. How the CJC differs from the MRPC.    

 

Most professions have codes of conduct.  MRPC applies to a lawyer’s 

“professional conduct.”  Unlike the codes in other professions, the CJC applies to 

both a judge’s professional and his or her personal life.  Preamble [2]:  “Judges 

should maintain the dignity of judicial office at all times, and avoid impropriety 

and the appearance of impropriety in their professional and personal lives.”  See 

also Rule 1.2. 

•  Judges cannot speak publicly about partisan issues or any issues that 

are or may come before the court. 

• Judges cannot speak in support or opposition to partisan candidates. 

• Judges cannot “let loose” in public or make a scene at a sporting event. 

• In sum, Judges give away certain personal rights when they take the 

oath of office – rights which lawyers fully possess.  Up to judges to 

maintain public’s faith and confidence in the integrity, impartiality and 

competence of the judiciary. 
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II. Disqualification of a judge in court proceedings. 

 

A. Section 3-1-805, MCA, enacted pursuant to Supreme Court Order, 

provides for motions to disqualify a judge to be filed by a party 

pursuant to affidavit alleging facts showing personal bias or prejudice 

of the presiding judge.  The affidavit for disqualification must be 

made in good faith and filed more than 30 days before the date set 

for hearing or trial, and may raise violations of the CJC as a basis for 

the complaint.  Note, however, that a judge may be subject to 

disqualification under the CJC for violations other than personal bias 

or prejudice, and even without a motion to disqualify having been 

filed.   

 

B. Disqualification pursuant to the CJC, generally.  

 

The CJC is not intended as the basis for civil or criminal liability, nor 

can it serve as the basis for seeking to change a judge’s decision or 

obtain tactical Rule 2.12 advantages in court proceedings.  SCOPE, 

Paragraph 1.  The most common citation to the CJC by lawyers occurs 

in cases in which the lawyer seeks recusal or disqualification of the 

judge for his violation of CJC rules precluding judges from engaging in 

bias or prejudice in the performance of judicial duties, or in matters 

in which their impartiality might reasonably be questioned.  

• Rule 2.3, CJC, precludes a judge from manifesting bias, prejudice 

or harassment based upon attributes including race, sex, gender, 
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religion, national origin, disability, age, political affiliation and 

sexual orientation, among other attributes.  This generally covers 

use of epithets, slurs, negative stereotyping, or harassment in 

court proceedings.  However, this provision has been invoked in 

other jurisdictions to discipline judges who refuse to perform 

same sex marriages.  See Matter of Ruth Neely, Wyoming 

Supreme Court.   

• Other rules may come into play, such as the rule precluding ex 

parte communications by judges (Rule 2.10), and the rule 

requiring that a judge exercise competence and diligence (Rule 

2.5).   

 

C.  Rule 2.12, CJC - Disqualification.   

 

1. Relevant provisions. 

• Rule 2.12 requires a judge to disqualify herself if the judge’s 

impartiality might reasonably be questioned, including but 

not limited to the following circumstances: a personal bias 

or prejudice concerning a party or a party’s attorney, 

personal knowledge of the facts in dispute, a past or 

present interest in the proceeding by the judge or a 

member of her household or as a lawyer or government 

employee, or due to a public statement made other than in 

a court proceeding that commits or  appears to commit the 

judge to reach a particular result or rule in a certain way.     
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• The rule requires the judge to disqualify herself where 

disqualification is required under the rule regardless of 

whether a motion to disqualify is filed. 

• Except for matters involving bias or prejudice, a judge may 

disclose in writing and/or on the record the possible basis 

for his disqualification and ask the parties to waive the 

disqualification.  If the parties agree following the 

disclosure, their agreement to waive the disqualification 

shall be incorporated into the record (e.g., where a judge’s 

son has a minor economic interest in the subject matter of 

the controversy, or the judge’s daughter-in-law is affiliated 

as an intern with a party’s law firm). 

2. Case law. 

• A party must bring a motion to recuse within a reasonable 

time after learning of the potential basis for recusal.  A 

party may not conceal the issue to create a strategic 

advantage in the hopes of a favorable outcome, and later 

seek relief when that outcome is unfavorable.  However, 

the timeliness requirement does not apply when a 

disqualification claim is based on bias or prejudice.   A party 

may not waive disqualification for bias or prejudice.  State 

v. Dunsmore, 2015 MT 108, 378 Mont. 514, 347 P.3d 1220. 

• A judge’s adverse rulings against a party do not constitute 

sufficient evidence to demonstrate bias or prejudice against 
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a party. State v. Strang, 2017 MT 217, ___ MT ___, ___ P.3d 

___, par. 25.  See also Section 3-1-805(1)(b), MCA.   

• Rule 2.12 requires that a judge disqualify himself if a party 

might reasonably question the judge’s impartiality; the rule 

requires no separate showing of bias or prejudice.  Draggin’ 

Y Cattle Co. v. Junkermier, 2017 MT 125, 387 Mont. 430, 

395 P.3d 497, par.35.   

• The ultimate question under a Rule 2.12 analysis is whether 

the judge’s impartiality “might reasonably be questioned.”  

Junkermier, p. 16.  If so, the judge must disqualify himself 

even if the particular circumstance at hand is not 

articulated in Rule 2.12(A). The inquiry requires an objective 

examination of the circumstances.  Junkermier, par. 10.  

(See Washington v. Montana Mining Properties, 795 P.2d 

460 (Montana, 1990). 

• A judge’s decision not to recuse or disqualify herself will be 

reviewed by an appellate court de novo, applying an 

objective inquiry.  The reviewing court will determine 

whether the lower court’s decision was correct under the 

Montana CJC.  Dunsmore, par. 10.  Where the reviewing 

court concludes that a judge erred in failing to disclose a 

potentially disqualifying circumstance, the court may refer 

the disqualification issue to a district judge to hear the 

matter for findings of fact and conclusions of law after 

evidence is taken, pursuant to Section 3-1-805, MCA.  



7 
 

Draggin Y Cattle Co. v. Addink, 2016 MT 98, 383 Mont. 243, 

371 P.3d 970.   

• Where it is belatedly learned that a judge should have but 

failed to disqualify himself, reversal of previous orders 

made by the judge after disqualification was required under 

the CJC may be appropriate.  Junkermier, par. 36.  See also 

Bullman v. State, 2014 MT 78, par. 17, 374 Mont. 323, 321 

P.3d 121. 

• It is not grounds for disqualification that a judge learned 

about matters in the instant proceeding during another 

legal or related proceeding.  To be disqualifying, the 

knowledge must be obtained extrajudicially rather than in 

the judge’s official capacity during the course of a case.  

Strang, par. 26-29. 

 

III. CJC Rule 2.16 – A judge must take action in response to lawyer or judicial 

misconduct.  Judges have an ethical obligation to act when they learn a 

judge has violated the CJC, and when they learn a lawyer has violated the 

Rules of Professional Conduct.  The extent of the obligation depends on 

whether the judge has personal knowledge of the conduct. 

 

A. A judge having knowledge of a violation by a lawyer that “raises a 

substantial question regarding the lawyer’s honesty, trustworthiness, 

or fitness as a lawyer in other respects shall inform the appropriate 

authority.”  Rule 2.16(B).  The appropriate authority is defined in the 
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Comments as the disciplinary authority.  This rule applies when the 

subject misconduct is personally known to the judge – generally 

because the conduct occurred in a case before the judge.  The judge 

is obliged by the Rule to report such known misconduct. 

 

B. By contrast, a “judge who receives information indicating a 

substantial likelihood that a lawyer has committed a violation of 

the Rules of Professional Conduct shall take appropriate action.”  

Rule 2.16(D).  “Appropriate action” under these circumstances may 

include direct communication with the lawyer in question or a report 

of the lawyer to the disciplinary authority.  The range of options in 

this situation appears to be open-ended.     

 

C. Where the misconduct of an attorney occurs in federal court, a 

federal district judge who has knowledge of a lawyer’s violation of 

the MRPC must refer the matter as a grievance to the Chief Judge of 

the Montana District, who will then review the matter and serve as 

the Disciplinary Judge.  D. Mont. Loc. R. App B., Section 1(H).  The 

Disciplinary Judge may then decide that no action is warranted, refer 

the matter to another disciplinary authority such as ODC, and/or 

order an investigation.  Id. Section 4(a)(ii). 
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IV. MRPC Rule 8.3 requires lawyers to take action in response to lawyer or 

judicial misconduct.    

This rule is the lawyers’ counterpart to CJC 2.16.   

 

A. In language that mirrors the language of CJC Rule 2.16, Rule 8.3(a), 

MRPC obligates a lawyer who knows that another lawyer has 

committed a violation of the Rules of Professional Conduct that 

“raises a substantial question as to that lawyer’s honesty, 

trustworthiness or fitness as a lawyer in other respects” to inform 

the appropriate authority.   

 

B. Rule 8.3(b) obligates a lawyer knowing that a judge has violated a 

provision of the CJC “that raises a substantial question as to the 

judge’s fitness for office” to inform the appropriate authority (The 

Judicial Standards Commission.  See below). 

 

C. In a case in which a serious conflict of interests on the part of 

plaintiff’s counsel was raised by a defendant in the underlying case 

but not reported by either party’s counsel to the COP, the Supreme 

Court referred attorneys for both parties to the COP for their failure 

to report the conflict to the disciplinary authority.   Schuff v. A.T. 

Klemens & Son, 2000 MT 357, ___ Mont. ___, ___ Pac. 2d ___.   

While this case was decided under the earlier Montana Rules of 

Professional Conduct and before ODC was implemented, there is no 

reason to believe the outcome would be any different under the 
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present system should a lawyer violate his or her obligation to report 

known violations of the MRPC to ODC.    Failure to report that which 

the rules obligate you to report is itself a violation of the MRPC. 

 

V. The Judicial Standards Commission.   

 

 Claims that a judge’s conduct raises a substantial question regarding his or 

her fitness for office shall be referred to the Judicial Standards Commission 

(JSC).  The JSC was created by the legislature pursuant to constitutional 

direction.  Article VII, Section 11, Montana Constitution.  The Supreme 

Court may retire a disabled judge or justice, and may censure, suspend or 

remove a judge or justice for willful misconduct in office, willful or 

persistent failure to perform the judge’s duties, violation of the judge’s 

code of judicial ethics, or habitual intemperance.  Article VII, section 11(3) 

of the Montana Constitution.  See also Section 3-1-1107, MCA, and In the 

Matter of Hon. G. Todd Baugh, 2014 MT 149. 
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